mus eantl Avis: 


MAR 28 1945 


~The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLuME 62 MARCH, 1945 NuMBER 3 


Building Business for a Small Trust Department 
Bank Not Liable for Executor’s Misappropriation of Trust Funds 


Draft Wherein Liability Conditional Upon Acceptance Held Non- 
Negotiable 


Mortgagee Bank’s Right to Set-Off Mortgage Debt Against 
Mortgagor’s Account 


System of Personal Loans On Installment Plan Carrying Extra 
Premium Charge for Purported Surety Collateral Held 
Usurious 


Survivor of Joint Bank Account Held Tenant in Common and Not 
Joint Tenant 


Draft Deposited for Collection Prior to Suspension of Bank 
Unindorsed Note Returned to Original Payee Not Bill of Exchange 
Bank Precluded from Recovery on Accommodation Note 


Bank Not Liable for Payment to Person Other Than Depositor On 
Presentment of Passbook 


Waiver of Payments Under Assigned Lease Made by Branch Bank 
Manager Held Unauthorized 


TRUST AND TAX DIGEST 


For full table of contents see page ii 


BANKERS PUBLISHING COMPANY, 465 Main Street, Cambridge 42, Mass. 





THE LAW OF BANK 
CHECKS 


(Second Edition) 


By Joun Epson Brapy of the New York Bar 


HE second Edition of BRADY 

a | ON BANK CHECKS (with 1933 

Supplement) presents a com- 

Biss. plete statement of the law per- 

" taining to the issuance, transfer, collec- 
tion and payment of checks. 

The book is divided into 17 chapters 
and contains 305 sections. This indi- 
eates how thoroughly the subject of 
bank checks is treated. 

The volume contains 800 pages and 
cites more than 4,000 decisions of the 
State and Federal Courts, covering the 
entire body of the law of bank checks. 


Ordinarily the law relating to bank 
checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commercial paper. 

The book is fully indexed and con- 
tains a table of cases. It is durably 
bound in library buckram. The price 
is $8.00 delivered and is sent on 
approval. 
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For the bank credit man... 


THE EVALUATION 
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RECEIVABLES and INVENTORIES 


AS AN INTEGRAL PHASE OF 
CREDIT ANALYSIS 


By EDWARD F. GEE 


CHAPTER HEADINGS 


Factors in Commercial 
Analysis 


The Financial Factor in 
Commercial Credit Analy- 
sis 

Balance Sheet Analysis 


Receivables and Inventories 
in the Balance Sheet 


The Analysis of Receivables 


Ratio-Aging Receivables to 
Sales 


Bad Debt Losses and Re- 
serves 


A Quality Ratio for Ac- 


counts Receivable 


Trade Notes and Accept- 
ances Receivable 


The Analysis of Inventories 


The Further Analysis of In- 
ventories 


The Valuation of Inven- 
tories 


Special Inventory Methods 


Miscellaneous Inventory 
Considerations 


Concluding Summary 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 
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A VALUABLE AID... 


BANK BOND INVESTMENT 


AND 


SECONDARY RESERVE 
MANAGEMENT 


By PAUL M. ATKINS 


Expert in Security Valuations 


Before the Courts and Board of Tax Appeals 


Special Liquidator of Securities for the 
Comptroller of the Currency, 1932-1987. 





Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 

The Evaluation of State and 
Local Government Securi- 
ties 

The Evaluation of Railroad 
Securities 

The Evaluation of Public 
Utility Securities 

The Evaluation of Industrial 
Securities 

Economic, Business and Poli- 
tical Factors 

Sources of Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves of a 
Bank 

Secondary Reserve Policies 
and Programs 

Investment Account Policies 
and Programs 

The Purchase and Sale of 
Securities 





Tr one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your :-Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*“*know your bank.” 
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Secondary Reserves 


and the Investment of 


Wartime Deposits 


By 
FREDERICK W. MARRINER 
Vice-President 
Union Market National Bank, 
Watertown, Mass. 


NE of the outstanding prob- 

lems of banking these days 
is the maintenance of adequate 
liquidity. Especially important 
is the proper handling of inflated 
deposits resulting from war fi- 
nancing. The author, who has 
had more than fifteen years ex- 
perience as the investment officer 
of a medium sized bank, dis- 
cusses such subjects as: A Study 
of Liabilities as the Basis for In- 
vestment Policy; Application of 
Secondary Reserve Principles to 
Pre-War Deposits; the Effect of 
Government Financing on Com- 
mercial Banking; Economic Fac- 
tors which Influence the Trend 
of Interest Rates; the Value of a 
War Loan Deposit Account. The 
book contains a wealth of prac- 
tical suggestions for the wartime 
investment policy of the smaller 
banks. 
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send me postpaid a copy of ‘‘Secondary 
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BANK 
ACCOUNTING 


AUDIT CONTROL 


=. 
JAMES E. POTTS 


Auditor 
Tug First Nationat Banx or Boston 
Boston, Mass. 


td 


oo BOOK is a study of account- 
ing and audit control as applied 
to banking. It starts with a typical 
statement of a large bank. This is 
broken down into a more detailed 
list of accounts and each account 
is then traced back to the trans- 
actions which gave rise to it. In 
so doing the accounting procedure 
involved is studied and also the 
audit control factors which may 
be applicable in each case. 

The book is profusely illustrated 
with various forms used for audit 
control. It should be of value 
not only to the student of bank 
accounting but to comptrdflers, 
auditors and bank executives in 
general as well as to public account- 
ants and bank examiners. 


Price $4 delivered 
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Building Business for a Small 


Trust Department 


By NOEL L. MILLS 


Assistant Trust Officer, Deposit Guaranty Bank & Trust Company, 
* Jackson, Miss. 


This article was scheduled for delivery before the American 
Bankers Association Mid-Winter Trust Conference which was 


canceled but ‘‘held in print.’’ 


N discussing the topic of 
“Building Business for a Small 
Trust Department,” I intend to 
review the activities of our de- 
partment from its inception to th 
present time. y 

Our bank was organized June 
15, 1925 with a charter provision 
authorizing trust power. In 1934, 
a separate trust department was 
instituted under the able leader- 
ship of our present president, then 
trust officer. 

One of the prime factors of the 
trust department was the keen in- 
terest of the bank officials in its 
growth, use, and ability to serve. 

I will attempt to discuss a few 
of the most important things that 
have helped to build our trust 
department. 


Available Business in the 
Community 


It is necessary to have the need 
for trust service before there can 
be developed trust business for 
the bank. There is in our com- 
munity strong need for trust serv- 
ice—those persons with money to 
handle, either by living trust or 
a trust created by last will and 
testament; those who have money 
and desire to be relieved of the 
anxiety and the care of money in 
these trying times ; those who need 
tc protect the recipient of money, 
from either their own intemper- 
ance or outside danger; those who 
wish to establish a_ benevolent 
fund, and many others are all 
potential customers for a trust 
department. We contact these in 
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the attempt to sell the services of 
our trust department. 


A Full Time Staff 


Our officials are fully sold on 
the trust department and those 
having need of trusts have utilized 
our services. ° They have seen to 
it that adequate working space 
has been provided, with the trust 
department staffed with those de- 
voting full time to trust business. 

With a good staff, and ade- 
quate working space, we began 
our planned program. In my 
discussion, I will take up the re- 
lationship of the attorney, life 
underwriter, advertising, official 
pamphlet and Veterans’ Bureau. 


Attorneys 


I have found that through the 
attorneys we receive most of our 
business for the small trust depart- 
ment. Our relationship with our 
attorneys is excellent. We respect 
the part they play and they re- 
spect the part we play in trust 
service. We co-operate at all 
times, and “lean over backward” 
to direct all legal business of the 
trust department to the attorneys. 
We do not attempt to channel 
legal work to the bank’s own 
attorneys. The client is given 
free choice of representation. 

In this state, the corporate 
fiduciary cannot practice law and 
it is necessary to have an at- 
torney to represent the trust 
department in all legal matters. 
We seek to impress each attorney 
who thus becomes connected with 
us in one matter—with advan- 


tages of a corporate fiduciary— 
and find that some of our most 
enthusiastic support comes from 
our attorneys thus converted. The 
advantages for the attorney are 
many and they are quick to rec- 
ognize these. 


Life Underwriters and 
Accountants 


Our trust department has been 
of benefit to life underwriters by 
pointing out to its representation 
the inadequacy of an insurance 
program caused by the higher 
estate and inheritance taxes and 
suggest to those we represent a 
review of their life insurance pro- 


gram. As you know, a good bit . 


of insurance is now being trusteed 
in one form or another and fre- 
quently the life underwriter will 
point out to his prospect the 
benefits and desirability of a trust. 
From the standpoint of the trust 
department, life insurance can 
provide the funds to be trusteed 
and we have found that the only 
insolvent estates are those without 
life insurance. We have not han- 
dled any estate in all of these 
years with life insurance which 
has been insolvent. We have 
worked very closely with the life 
underwriters and accountants. 
We do not have a staff of 
accountants and therefore work 
with the various accountants in 
town, just as we work with the 
attorneys. This has created busi- 
ness for our trust department and 
good will among the accountants 
who have recommended the facili- 
ties of our bank to their clients: 
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BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 
Holder of Exclusive Right to Issue Notes. 


CAPITAL FULLY PAID UP 
RESERVES 


Rials 300,000,000.— 
Rials 512,000,000.— 


Governor: Mr. ABOL HASSAN EBTEHAJ 


HEAD OFFICE: Tehran, Iran. 
Branches and Agencies throughout Iran; Correspondents all over the world. 


London Correspondents: Bank of England, 
Midland Bank Limited, 
Martins Bank Limited, 
The Chase National Bank of the City of New York. 


New York Correspondents: Federal Reserve Bank of New York, 
Irving Trust Company, 
The Chase National Bank of the City of New York, 
Guaranty Trust Company of New York, 
Bank of the Manhattan Company. 


The bank offers complete banking service for Foreign Exchange transac- 
tions, provides special facilities for Documentary Credits, etc., and with 
its numerous Branches in Iran deals with every description of banking 


business. 
Supervises National Savings. 


Advertising 

Our advertising program has 
been one of direct mail, personal 
solicitation, and newspaper ad- 
vertising. 

At first, we only used direct 
mail, consisting of pamphlets 
prepared by specialists in this 
line, and mailed once a month to 
a selected list prepared from our 
bank records and supplemented by 
suggestions from our officers and 
board of directors. After we had 
done this for some time, we mailed 
a postal card to them asking that 
it be returned if the recipient were 
interested, and the recipient would 
receive a master booklet from the 
bank. Of the 500 cards mailed, 
only 45 were returned asking for 
the booklet and we became con- 





vinced that this method was not 
effective. Since that time, we 
have worked out a series of per- 
sonal letters telling of our trust 
department, its work, its services, 
and its advantages. This series 
was to cover a twelve month period 
and was mailed once a month to 
this list over the personal signa- 
ture of our president. We then 
followed up with a postal card 
asking if those receiving letters 
wished to continue to receive 
them. This ‘series was received 
very favorably and we began to 
feel the effects of this program. 
In addition to this, we secured a 
tax bulletin, which we have mailed 
to a selected list of about 300 per- 
sons. It has been so favorably 
received that we have had requests 
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from customers to be placed on 
the mailing list, which has grown 
to over 500 persons. This tax 
service carries the latest informa- 
tion on gift, estate, and income 
taxes, which are subjects most 
people are interested in today. We 
have definite proof that this serv- 
ice has resulted in some very nice 
trust business. 


Newspaper Advertising 


We run a series of advertise- 
ments in our local newspaper, at 
least once a month in the Sunday 
edition, as an educational feature. 
We have received good results 
from this form of advertising 
from out of town customers living 
in our trade area. We do not 
hesitate to recommend this type 
of advertising for a small trust 
department. On all advertising, 
we have carried the names of our 
trust committee, as they are men 
known to be good business men, 
men of prominence, property, and 
standing in the community. 


Official Pamphlet 

In 1942, we decided to issue an 
official pamphlet of our trust de- 
partment, as recommended by 
Gilbert T. Stephenson, director, 
Trust Research Department, The 
Graduate School of Banking. On 
September 15, 1942, we issued our 
first edition and carefully selected 
a list of 500 prospects, sending 
the pamphlet to them with a per- 
sonal letter from the trust officer. 
A copy was presented to every 
attorney, life underwriter, and 
accountant in the trade area. 
Since the first mailing, we have 


not mailed a single copy except 
upon request, and have delivered 
all other copies-in person. It is 
the practice of the trust officer, 
when discussing trusts with a 
prospect, to present him with a 
copy of the pamphlet, requesting 
that he carefully read it and if 
any questions arise that he dis- 
cuss those questions with our 
trust department. This method 
of advertising has proven very 
effective, as the pamphlet tells of 
this bank and this trust depart- 
ment only. The pamphlet con- 
tains. a historical sketch of the 
bank, a personal message from the 
president and bears the approval 
of the board of directors; then 
follows the services of the trust 
department, statement of policies, 
compensation, and recommended 
approved forms. The statement 
of compensation appears to be of 
most interest, as all customers 
want to know the cost of services. 
The prospect wishes to know, not 
only the cost of the trust depart- 
ment services, but the cost of the 
attorney and court. Our answer 
is that this is fixed by statute for 
the attorney, as to the maximum, 
and in individual cases must be 


presented to the court, approved | 


and allowed by the court. Since 
issuing an official pamphlet, in 
connection with our advertising 
program, the assets of our de- 
partment have increased over 200 
per cent, most of this having come 
from serving as custodian of 
schools, churches, industrial ac- 
counts, living trusts, escrows and 
guardianships. The executor and 
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administrator appointments have 
not increased in proportion to the 
other services named but we have 
en file, and our trust department 
named as executor and adminis- 
trator, approximately three times 
as many wills as we had before 
starting this program. We have 
used the official pamphlet more as 
a direct appeal instead of just 
another piece of advertising 
matter and recommend that you 
cio the same. 
Personal Solicitation 

In our bank, the trust officer 
has undertaken the duties of per- 
sonal solicitation and attempts to 
follow up prospects on the mail- 
ing list. We have used all the 
help from other bank officials and 
have used luncheon engagements 
with prospects as an ideal way of 
getting with the prospect without 
taking time from bank duties or 
time from the prospect’s business. 
We try to cull the list to the point 
of ascertaining which prospects 
are definitely interested and which 
are not. When we deliver an an- 
nual account to the attorney, to 
prepare for presentation to the 
ceurt, we do so in person and also 
deliver the check covering services 
in person. We have not made a 
practice of giving any annual gift 
to attorneys or professional men. 
We are planning to deliver to 
attorneys in this trade area, 
appointment books and memo- 
randum slips for use on their 
desks, as a reminder of our trust 
department. 
Serving Veteran Accounts 

From the beginning, our trust 
department has served as guardian 


of the estate of approximately 
500 World War I veterans. This 
covers a period of about ten years, 
and to date we have not sustained 
one penny of loss. Under the 
Uniform Veterans’ Act we are 
allowed a fee of 5 per cent of 
funds disbursed, with an addi- 
tional amount where unusual serv- 
ices are performed or where it is 
found that the 5 per cent does not 
properly compensate for services 
rendered. As some of the accounts 
are small, we probably do not re- 
ceive an adequate fee to compen- 
sate for our services. However, 
we have a volume of business ; and, 
as it is handled by one officer and 
two employees, we are not losing 
ruoney on these accounts. The 
largest veteran’s account we have 
is well over $40,000. 

The Veterans’ Administration 
is one of the most efficient govern- 
mental organizations we have, and 
it is ready at all times to help 
the guardian in every way pos- 
sible. It has at its command 
social workers and field examiners 
to make contact reports on the 
wards, in order that guardians 
may be constantly advised as to 
whether or not the wards are be- 
ing properly cared for. The Vet- 
erans’ Administration is a party 
of interest in all of the veteran 
accounts. It reviews all accounts, 
petitions, etc., prior to presenta- 
tion for approval, that are filed 
by guardians with the court, issu- 
ing a waiver approving or an ob- 
jection setting out reason for not 
approving, which is added protec- 
tion to the guardian and to the 
bonding company. A large ma- 
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jority of the investments made 
are in Series “E” Government 
Bonds. However, under the legal 
list of our state, guardians are 
permitted to invest in state, 
county, and city bonds, first mort- 
gege loans, savings and loan 
shares of an association. As 
pointed out, the majority of the 
investments are in government 
bonds, which do not necessitate 
constant review. Also, when ac- 
cepting a new guardianship, the 
Veterans’ Administration is help- 
ful in assembling the assets from 
the family or former guardian of 
a ward who is a patient in one of 
the facilities (hospitals) of this 
government agency. Our prac- 
tice has been to co-operate by 
placing needed funds in the hands 
ct the managers of these facilities 
for the comforts and necessities 
of the wards, and we usually pay 
cne year in advance. In the event 
of a veteran’s discharge, the 
amount remaining in the hands of 
the manager is returned. These 
managers are appointed officials 
of the government. 

Our experience is that very few 
of the wards are found to be both- 
ersome as we have the chief attor- 
ney’s support in handling this 
type of case. We do not permit the 
wards to take up any great 
amount of our time since in the 
majority of cases we deal directly 
with the guardian of the person. 

Our experience also has been 
that, when a good job is done for 
the ward, he and his relatives will 
recommend us to his friends and 
family. This recommendation 


brings us other trusts. In addi- 
tion, the court has favored us with 
trust business” because of our effi- 
cient method of handling guard- 
ianship accounts. We are of the 
opinion that it is our patriotic 
duty to our community and to our 
country to serve as guardian of 
the estates of these veterans. We 
are already being called upon to 
serve as guardian of World War 
II veterans, and as time goes by 
we anticipate serving a large num- 
ber of our returning soldiers who 
become mentally incapacitated by 
reason of their service. Therefore, 
in building a trust business, our 
belief is that it will be most advan- 
tageous to accept this business of 
the Veterans’ Aministration not 
only to help in defraying the cost 
of operation and make a profit, 
but also to acquaint the public 
with the fact that we have the 
facilities to handle properly any 
trust business which may be 
turned over to us. 


In closing, I might state to you 
that the writer is thoroughly sold 
on the services of the trust depart- 
ment, and the trust department is 
not out of his mind at any hour of 
the day or night.. With enthusi- 
astic and constant attention to 
the trust department, it continues 
to grow. We are not now, and 
hope never to be, satisfied with the 
program of our trust department. 
We strive to expand its field and 
its services at all times. I sincerely 
hope that the outline of the trust 
department of our bank will prove 
of some benefit to your trust 
department. 
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Bank Not Liable for Executor’s Misappropriation of 
Trust Funds 


A bank is not liable for a diversion of funds by the executor 
of an estate merely because it has knowledge that the executor 
has deposited funds of the estate in his personal account. 
Under such circumstances the presumption, that the deposits 
and withdrawals are regular and not unlawful acts on the part 
of the fiduciary, continues and the legatee of the estate fails 
to establish that the bank participated in the diversion by know- 
ingly assisting the executor in withdrawing trust funds for his 
personal use. This was decided in the case of Lee v. Corn 
Exchange Bank_ Trust Co., New York Supreme Court, 
Special Term, Queens County, 52 N. Y. Supp. (2d) 246. 

Action for an accounting brought by plaintiff, widow of 
decedent testate, and sole surviving legatee under decedent’s 
will, against the defendant bank, upon the claim that the 
defendant bank aided and participated in the diversion and 
misappropriation of funds of the estate of said decedent by the 
executor of said estate. The executor, an attorney, opened an 
account in the defendant bank in the name of “Estate of 
Joseph A. Lee, Dec’d., Arthur S. Johnson, Executor,” with 
an original deposit of $11,277.69 on January 21, 1988. In the 
same branch of the defendant bank where this account was 
opened the executor also maintained a personal checking 
account in his own name. 

Beginning on February 5, 1938, and at various times there- 
after, the executor drew checks on the estate account for his 
own use until it became absolutely depleted. The checks 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 416. 
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drawn. by the executor to his own order and deposited in his 
personal account amounted to $6,750. In addition the execu- 
tor cashed, in the defendant bank, checks drawn by himself, 
as executor to his own order amounting to $455. 

Some four years prior to these transactions the executor 
had filed with the defendant bank a power of attorney running 
to his wife, authorizing her, as attorney-in-fact, to sign checks 
on his personal account in his name. Between November 26, 
1937, and October 14, 1940, the executor’s wife, by virtue of 
such powers of attorney, drew 298 checks totaling $4,405.09 
against the executor’s personal account. Of this amount, 
checks aggregating $4,165.26 were drawn by the wife after 
February, 1988, while estate funds were in said account. 

Both parties relied upon the case of Bischoff v. Yorkville 
Bank (218 N. Y. 106), which is one of the leading cases upon 
the question of the responsibility of a bank in connection with 
the diversion of trust funds. There it was held that participa- 
tion in such diversion, for which a bank would be liable would 
result from either (a) acquiring an advantage or benefit 
directly through or from the diversion; or (b) joining in a 
diversion in which it was not interested, with actual notice or 
knowledge that the diversion was intended or was being ex- 
ecuted, and thereby becoming privy to it. In the instant case 
there was no suggestion that the defendant bank received 
any advantage or benefit from the diversion, so that the decision 
had to turn upon the question whether the bank joined in a 
diversion with notice or knowledge of the conversion. 

It was held that the defendant bank was not liable for a 
diversion merely because it had knowledge that the executor 
had deposited estate funds in his personal account. Such 
knowledge on the part of the defendant bank did not affect the 
presumption that the deposits and withdrawals from the 
estate account were regular and not unlawful acts on the part 
of the executor and thus save the bank from liability, This 
would be true despite the fact that some of the checks 
drawn by the executor on his personal account, in which estate 
funds had been deposited, ran to his wife. The presumption 
would still continue. The facts in the instant case were not 
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sufficient to overcome the presumption in favor of the defend- 
ant bank, that the funds were being rightfully withdrawn. The 
legatee of the decedent failed to establish that the bank partici- 
pated in the diversion by knowingly assisting the executor in 
withdrawing trust funds for his personal use. 

The court, in its opinion, stated as follows: 


In Bischoff v. Yorkville Bank (supra) the court said (page 112): 
“A bank does not become privy to a misappropriation by merely pay- 
ing or honoring the checks of a depositor drawn upon his individual 
account in which there are, in the knowledge of the bank, credits 
created by deposits of trust funds. The law does not require the bank, 
under such facts, to assume the hazard of correctly reading in each 
check the purpose of the drawer, or, being ignorant of the purpose, 
to dishonor the check. The presumption is, and after the deposits 
are made remains until annulled by adequate notice or knowledge, 
that the depositor would preserve or lawfully apply the trust funds. 
The contract, arising by implication of law, from a general deposit 
of moneys in a bank is, that the bank will, whenever required, pay the 
moneys in such sums and to such persons as the depositor shall direct 
and designate. Although the depositor is drawing checks which the 
bank may surmise or suspect are for his personal benefit, it is bound 
to presume, in the absence of adequate notice to the contrary, that 
they are properly and lawfully drawn. Adequate notice may come 
from circumstances which reasonably support the sole inference that 
a misappropriation is intended, as well as directly.” 

The plaintiff recognizes these principles and seeks to escape their 
effect by the claim that when in the case at bar the estate funds were 
transferred to an account upon which the wife of Johnson had a power 
of attorney to draw checks, the defendant bank no longer had the right 
to presume that the estate funds would be properly used for estate 
purposes. 

In Grace v. Corn Exchange Bank Trust Co. (287 N. Y., 94), the 
court said in part (p. 102): “In considering the effect of this evidence 
we must constantly bear in mind that the bank was under no duty to 
exercise vigilance to protect the trust estate from possible embezzle- 
ment by the trustee. When it accepted the trust account in which 
the funds were deposited, it assumed the obligation to pay out the 
moneys deposited in accordance with the directions of the trustee. It 
assumed no other obligation. .... Proof that the bank failed in care 
is insufficient.” ; 

In the case last cited, the court further stated that in doing what 
it did the bank was in fact assisting the trustee in stealing the trust 
moneys. And then the ‘court significantly remarked (p. 102): “Even 
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so, unless in addition it appears that the bank knew that the trustee 
was engaged in embezzling trust funds by withdrawal of the trust 
money in the personal account in order to apply them to his own use, 
the bank was justified in following the directions of the trustee.” 

In Bischoff v. Yorkville Bank and in Grace v. Corn Exchange Bank 
Trust Co., the banks were held to be participants in the diversion and 
liable for such diversion because in each case the defendant bank had 
received payment of a personal indebtedness to it by accepting from 
the debtor trustee moneys that did not belong to him, which had been 
withdrawn from the estate account and which had been deposited in 
his own personal account. 

It is easy to find knowledge on the part of the bank when it partici- 
pates in a diversion by accepting payment to it of trust funds upon 
the personal obligations of the trustee, as was the situation in the two 
cases hereinbefore mentioned. Then the bank knows absolutely that 
trust funds are being diverted and by accepting the payment, the 
presumption of regularity has been destroyed and it becomes a guilty 
participant in the diversion. 


Where there is no such receipt of funds by the bank it is difficult 
to find facts which are sufficient under our decisions to constitute such 
adequate notice as to destroy the presumption of regularity and render 
the bank liable, and there is good reason for this. As was pointed out 
in the Grace case, each transaction in a bank may involve many opera- 
tions of different persons and often no single employeee has notice of 
any fact which appears to have a significance differentiating the par- 
ticular transaction from other innocent transactions, but if every fact 
or circumstance could be combined in the consciousness of a single 
officer of the bank, such officer might have such clear notice that a 
transaction, apparently innocent, was fraudulent, that the officer 
could not ignore it without the bank becoming a party to the diversion. 


Under the decisions of our courts a bank is not liable for a diversion 
merely because it has knowledge that an executor has deposited estate 
funds in his personal account. In such a case the presumption hereto- 
fore mentioned saves the bank from liability. This would be true even 
if some of the checks drawn by the executor on his personal account, 
in which estate funds had been deposited, ran to his wife. The presump- 
tion would still continue. In legal effect, in this case, there is no 
essential difference between a situation where the checks were drawn 
by the executor to the order of his wife and a case where the executor 
gave to such wife a power of attorney to withdraw such funds. In 
either case, in the absence of adequate notice to the contrary, the 
presumption is that the checks are properly and lawfully drawn. In 
this case there was no adequate notice to the contrary. 

The court has come to the conclusion that the facts presented here 
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are not sufficient to overcome the presumption in favor of the bank, 
that the funds were being rightfully withdrawn. Such presumption 
did not cease when the withdrawals were made by means of a power of 
attorney duly executed by Johnson. There was not here present such 
a set of facts as might have led the bank to reasonably believe that the 
sole inference that could be drawn therefrom was that the money was 
being stolen by the fiduciary. Mere surmise or suspicion is not enough 
(Bischoff v. Yorkville Bank, supra). 

Under the decisions binding upon this court the plaintiff may not 
succeed here. She has failed to establish that the bank became a 
participant in the diversion by knowingly assisting the executor in 
withdrawing trust funds for his personal use. 

The complaint is dismissed upon, the merits. Submit judgment 
on notice. 


————E———EE 


Draft Wherein Liability Conditional Upon Acceptance 
Held Non-Negotiable 


A draft wherein liability is made conditional upon accept- 


ance is held not to be a negotiable instrument. 

Where draft for amount of damages received for motor 
vehicle collision is made out jointly to insured and finance 
company and is delivered by insurer to finance company, who 
voluntarily endorses a release of liability thereon and turns it 
over to insured ostensibly for repairs to motor vehicle, and 
insured subsequently, instead of using the draft to pay for 
repairs, cashes draft with a third party, the finance company 
will be estopped by its conduct in so far as the rights of the 
third party are involved to object to payment thereof by the 
insurer. This was decided in the case of Jerome. v. Eastern 
Finance Corporation, Supreme Judicial Court of Massachu- 
setts, 58 N. E. Rep. (2d) 122. 

On February 25, 1943, the defendant, one Dame, pur- 
chased an automobile from an auto sales company, (hereinafter 
called the company), and as part of the consideration executed 
a note for $1,271.85 and a conditional sales contract, which 
for value were immediately assigned to defendant finance com- 
pany, (hereinafter called Eastern) by the company. As part 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 947. 
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of the transaction Dame procured from a fire insurance com- 
pany (hereinafter called Colonial) a $50 deductible collision 
policy payable to Eastern and Dame as their interests might 
appear. Later the automobile was damaged in a collision to 
the extent of $653.50 of which $603.50 was due under the policy. 
Subsequent thereto, Colonial made out a draft, payable 
through a designated bank, on acceptance by Colonial, to the 
order of Eastern and Dame for $603.50, reciting on its face 
“which payment is to be accepted, as evidenced by the proper 
endorsement hereon, in full settlement, final satisfaction and 
discharge of all claims and demands for loss or damage by 
collision on February 28, 1943 under Auto policy 24506/131501 
issued at Norwalk, Conn., and said certificate is hereby can- 
eeled and surrendered.” Stamped on the face was “Draft 
will not be paid unless certificate attached thereto.” The 
certificate referred to was one given by Dame as evidence of 
the fact that the automobile was insured under a blanket policy 
issued by Colonial to Eastern. At no time was it attached to 
the draft. The space for acceptance by Colonial was left 
blank. Eastern received the draft the next day by mail from 
Colonial, and on that day Dame went to Eastern’s office. 
Thereupon the treasurer of Eastern, one Mintz, endorsed 
below a provision reading, “In endorsing this draft I/We 
hereby acknowledge receipt of the amount: hereof, in full 
settlement, final satisfaction and discharge of all claims and 
demands against the Colonial Fire Underwriters Branch of 
the National Fire Insurance Company of Hartford, for loss 
and damage of the date and under the policy indicated on the 
face hereof.” Dame left with Eastern a new collision policy 
of the Pacific Fire Insurance Company (hereinafter called 
Pacific) which he had been told he must procure in accordance 


with his agreement with Eastern. Mintz turned over the * 


indorsed draft to Dame on the understanding that Dame would 
use it to pay a bill for repairing the automobile to one Fleming 
in Worcester. Later, after Dame had left, Eastern not only 
learned that Pacific was to cancel its policy, but also acquired 
other information about Dame which raised doubt as to 
whether the draft would be used to pay the repair bill. Subse- 
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quent thereto Mintz met Dame at Fleming’s garage, and in- 
formed him he would have to get a new policy to replace the 
one on which a five day notice of cancellation had been given by 
Pacific. Mintz paid Fleming $653.50 and drove the automobile 
to Hartford. Thereupon, Dame knowing that the automobile 
was to be repossessed by Eastern and that the draft would not 
be accepted when presented, went to the plaintiff, and repre- 
sented that it was a valid claim which would be paid upon 
presentation, indorsed the draft and received $603.50 from the 
plaintiff, in exchange for it. 

The judge “found” that by reason of restrictions as to 
payment the draft was not a negotiable instrument; that it 
was not a chose in action upon which recovery could be had 
without acceptance by Colonial; that it never became a com- 
plete and operative contract; and for these reasons ruled that 
the plaintiff could not recover “by virtue of the draft.” He 
found that Colonial admitted holding $603.50 which was due 
under the policy, and concluded: “Since Eastern released and 
discharged Colonial in writing by endorsing the release of all 
its rights against Colonial which was printed on the back of 
the draft and by that writing misled the plaintiff into paying 
$603.50 to Dame, Eastern should not now be entitled equitably 
to withdraw the release which misled the plaintiff to his detri- 
ment and assert rights in the fund in the hands of Colonial. 
Kither the plaintiff or Eastern must suffer the loss of the 
$603.50 in the hands of Colonial and since Eastern by endors- 
ing the release in the back of the draft enabled Dame to 
perpetrate a fraud on the plaintiff, I find that the equities in 
the fund are with the plaintiff and that Eastern is estopped 
by its conduct in claiming the fund in the hands of Colonial as 
against the plaintiff.” 

Plaintiff brought suit against Eastern, Colonial and Dame, 
to reach and apply in satisfaction of Dame’s debt the sum of 
$603.50 in the hands of Colonial, which was claimed by Eastern. 

It was held that the ruling of the trial judge that the draft 
was not a negotiable instrument was right inasmuch as lia- 
bility on the draft was made conditional upon acceptance. The 
court also upheld the judge’s finding that there was an estoppel 
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insofar as Eastern was concerned by its conduct from claiming 
the fund in the hands of Colonial as against the plaintiff. 
Eastern by its voluntary endorsement of release of liability on 
draft, could not set up conditions to effect that certificate 
should have been attached to draft and that there be acceptance 
by Colonial, so as to defeat the rights of plaintiff, inasmuch as 
such conditions were available exclusively to Colonial which 
could waive the conditions. 
The court, in its opinion, stated: 


This is a suit in equity to reach and apply in satisfaction of a 
debt of the defendant Dame the sum of $603.50 in the hands of the 
defendant Colonial Fire Underwriters Branch of the National Fire 
Insurance Company of Hartford (hereinafter called Colonial) which 
was admittedly due under an automobile collision policy issued to the 
defendant Dame. The defendant Eastern Finance Corporation (here- 
inafter called Eastern) claimed this sum. There is in issue the effect 
of a draft for $603.50 on Colonial which Eastern had indorsed and 
delivered to Dame, who then indorsed and delivered it to the plaintiff 
in return for cash. The judge made a voluntary “finding of fact and 
order for decree.” A final decree was entered ordering Colonial to pay 
the sum to the plaintiff. Eastern and Colonial appealed, and the case 
is here without report of testimony. 

It is open to the defendants to argue that the specific findings of 
the judge necessarily preclude his general conclusion. Birnbaum v. 
Pamoukis, 301 Mass. 559, 562, 17 N. E. 2d 885; Harlow Realty Co. 
v. Whiting, 308 Mass. 220, 223, 224, 31 N. E. 2d 928; Wilkins v. 
Berkeley Realty Corp., 311 Mass. 148, 151, 40 N. E. 2d 263; Searls v. 
Standard Accident Ins. Co., 316 Mass. 606, 607, 610, 56 N. E. 2d 127. 
Compare Druker v. Druker, 308 Mass. 229, 230, 31 .N. E. 2d 524. 


These findings were: On February 25, 1943, Dame purchased an 
automobile from the Simons Sales Company of South Norwalk, Con- 
necticut, and as part of the consideration executed a note for $1,271.85 
and a conditional sale contract, which for value were immediately 
assigned to Eastern by the Simons Sales Company. As part of the 
transaction Dame procured from Colonial “a $50 deductible collision 
policy,” payable to Eastern and Dame as their interests might appear. 
On February 28 the automobile was damaged in a collision to the 
extent of $653.50, of which $603.50 was due under the policy. Under 
date of March 22, 1943, Colonial made out a draft, payable through a 
Hartford bank, on acceptance by Colonial, to the order of Eastern 
and Dame for $603.50, reciting on its face “which payment is to be 
accepted, as evidenced by the proper endorsement hereon, in full 
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settlement, final satisfaction and discharge of all claims and demands 
for loss or damage by Collision on February 28, 1943 under Auto 
policy 24506/131501 issued at Norwalk, Conn. and said Certificate is 
hereby canceled and surrendered.” Stamped on the face was “Draft 
will not be paid unless certificate attached hereto.” The certificate 
referred to was one given Dame as evidence of the fact that the auto- 
mobile was insured under a blanket policy issued by Colonial to 
Eastern. At no time was it attached to the draft. ‘The space for 
acceptance by Colonial was left blank. On March 23 Eastern received 
the draft by mail from Colonial, and on that day Dame went to 
Eastern’s Office at Hartford. The treasurer of Eastern, one Mintz, 
indorsed below a provision reading, “In endorsing this draft I/We 
hereby acknowledge receipt of the amount hereof, in full settlement, 
final satisfaction and discharge of all claims and demands against the 
Colonial Fire Underwriters Branch of the National Fire Insurance 
Company of Hartford, for loss and damage of the date and under the 
policy indicated on the face hereof.” Dame left with Eastern a new 
collision policy of the Pacific Fire Insurance Company (hereinafter 
called Pacific), which he had been told he must procure in accordance 
with his agreement with Eastern. Mintz turned over the indorsed 
draft to Dame on the understanding that Dame would use it to pay 
a bill for repairing the automobile to one Fleming in Worcester. Later 
on March 23, after Dame had left, Eastern not only learned that 
Pacific was to cancel its policy, but also acquired other information 
about Dame which raised doubt as to whether the draft would be used 
to pay the repair bill. Mintz at once asked Colonial not to pay the 
draft, and notified Fleming not to turn the automobile over to Dame 
unless Mintz was present. On March 25 Mintz met Dame at Fleming’s 
garage, and informed him he would have to get a new policy to replace 
the one on which a five-day notice of cancellation had been given by 
Pacific on March 24. Mintz paid Fleming $653.50, and drove the 
automobile to Hartford. Thereupon, Dame, knowing that the auto- 
mobile was to be repossessed by Eastern and that the draft would not 
be accepted when presented, went to the plaintiff, and représented that 
it was a valid claim which would be paid upon presentation, indorsed 
the draft, and got $603.50 from the plaintiff in exchange for it. The 
judge “found” that by reason of restrictions as to payment the draft 
was not a negotiable instrument ; that it was not a chose in action upon 
which recovery could be had without acceptance by Colonial; that it 
never became a complete and operative contract; and for these reasons 
ruled that the plaintiff could not recover “by virtue of the draft.” He 
found that Colonial admitted holding $603.50 which was due under the 
policy, and concluded: “Since Eastern released and discharged Colonial 
in writing by endorsing the release of all its rights against Colonial 
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which was printed on the back of the draft and by that writing misled 
the plaintiff into paying $603.50 to Dame, Eastern should not now 
be entitled equitably to withdraw the release which misled the plaintiff 
to his detriment and assert rights in the fund in the hands of Colonial. 
Either the plaintiff or Eastern must suffer the loss of the $603.50 in 
the hands of Colonial and since Eastern by endorsing the release on 
the back of the draft enabled Dame to perpetrate a fraud on the 
plaintiff, I find that the equities in the fund are with the plaintiff and 
that Eastern is estopped by its conduct in claiming the fund in the 
hands of Colonial as against the plaintiff.” 

No contention is made that the law of Connecticut differs in any 
material respect from the law of this Commonwealth. 

The ruling that the draft was not a negotiable instrument was 
right. “An instrument to be negotiable . . . must contain an uncon- 
ditional promise or order to pay a sum certain in money.” G. L. (Ter. 
Ed.) c. 107, § 23, cl. 2, Conn. Gen. Sts. 1930, § 4318. Here liability 
was made conditional upon acceptance. Berenson v. London & Lan- 
cashire Fire Ins. Co., 201 Mass. 172, 87 N. E. 687. This is apart from 
the requirement that a certificate be attached. 


The decree for the plaintiff, based upon the finding that there 


was an estoppel, must stand. “Whether an estoppel has been estab- 
lished usually presents an issue of fact.” Stern v. Lieberman, 307 
Mass. 77, 82, 29 N. E. 2d 839, 843, and cases cited, National Develop- 
ment Co. v. Gray, 316 Mass. 240, 251, 55 N. E. 2d 783. Nothing in 
the findings inescapably forbids such a conclusion. Dame and Eastern 
on the face of the draft were jointly entitled. After voluntary indorse- 
ment Eastern confided to Dame sole possession of the draft, which then 
bore acknowledgment of full satisfaction of all claims Eastern had 
arising out of damage to the automobile. See Shaw v. Victoria Coach 
Line, Inc., 314 Mass. 262, 265, 50 N. E. 2d 27. Dame, as one payee of 
the draft indorsed in blank by the other payee, was with Eastern’s 
consent placed in a position where he was clothed with the apparent 
right to dispose of the draft, subject of course, to the right of Colonial 
to withhold acceptance. We think that the applicable principles are 
those to be found in Herman v. Connecticut Mutual Life Ins. Co., 218 
Mass. 181, 185, 186, 105 N. E. 450, 451, Ann. Cas. 1916A, 822, a 
case concerning a policy of life insurance, where it was stated, “we 
have here to do, not with a chattel, but with a nonnegotiable chose in 
action, the right to receive in the future a certain sum of money upon 
the happening of certain contingencies. . . . The court must apply 
here the rule stated by the Chief Justice in Baker v. Davie, 211 Mass. 
429, 440, 97 N. E. 1094, 1097: ‘That when an owner has so acted as 
to mislead a third person into the honest belief that the one dealing 
with the property had the right to do so, he is estopped from showing 
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the truth’... But this estoppel of a rightful owner to set up his 
title against a bona fide purchaser for value from one who had not 
the right to sell rests upon the conduct of the rightful owner. It arises 
against him when by his own conduct he has so clothed the wrongdoer 
with the indicia of ownership as to justify third persons in regarding 
the wrongdoer as either the rightful owner or as having authority from 
that owner. The estoppel arises only from the owner’s voluntary 
action tending to produce and in fact producing that result.” In 
Scollans v. E. H. Rollins & Sons, 179 Mass. 346, 353, 60 N. E. 983, 
984, 88 Am. St. Rep. 386, it was said by Chief Justice Holmes with 
respect to certificates of indebtedness of a city payable to a named 
payee and transferable only at the city treasurer’s office, “if the owner 
of the instrument entrusts it to another, he does so charged with notice 
of the power to deceive which he is putting into that other’s hands, 
and if deception follows he must bear the burden.” ‘This is not in any 
way on the ground that the draft became a negotiable instrument, for it 
did not, but is wholly on the ground of estoppel. Baker v. Davie, 211 
Mass. 429, 436, 97 N. E. 1094; Ironside v. Levi, 278 Mass. 18, 22, 
179 N. E. 226. Eastern knew that it was “making actual deceit 
possible.” Edgerly v. First National Bank, 292 Mass. 181, 183, 197 
N. E. 518, 519. “Upon these facts ... ‘the principles which underlie 
equitable estoppel place the loss upon him whose misplaced confidence 
has made the wrong possible.’ National Safe Deposit [Savings & 
Trust] Co. v. Hibbs, 229 U. S. 391, 397, 33 S. Ct. 818, 820, 57 L. Ed. 
1241.” Loring v. Goodhue, 259 Mass. 495, 498, 156 N. E. 704, 705; 
Russell v. American Bell Telephone Co., 180 Mass. 467, 469, 470, 62 
N. E. 751; Gardner v. Beacon Trust Co., 190 Mass. 27, 28-30, 76 
N. E. 455, 2 L. R. A., N. S., 767, 112 Am. St. Rep. 303, 5 Ann. Cas., 
581; Tower v. Stanley, 220 Mass. 429, 437, 107 N. E. 1010; New York 
Life Ins. Co. v. Brown, 4 Cir., 99 F. 2d 199, 202; McNeil v. Tenth 
National Bank, 46 N. Y. 325, 7 Am. Rep. 341; Moore v. Metropolitan 
National Bank, 55 N. Y. 41, 14 Am. Rep. 173. The absence of any 
finding as to a business usage or custom to assign such a draft is of no 


consequence, 


The fact that the certificate was not attached, or the fact, if it be a 
fact, that the draft was not accepted, does not assist Eastern. These 
formalities were prescribed for its own benefit by Colonial, which as 
we view the finding now stands ready to pay the amount to which ever 
of two parties may be entitled. Abbruzise v. Sposata, 306 Mass. 151, 
153, 154, 27 N. E. 2d 722, and cases cited. The present case is dis- 
tinguishable from Berenson v. London & Lancashire Fire Ins. Co., 201 
Mass. 172, 87 N. E. 687, where the insurance company denied that 
there had been any binding adjustment of the loss. Here Colonial 
stands in effect as a stakeholder of a sum admittedly due to one of 
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two rival claimants. It is not open to Eastern, which enabled Dame 
to defraud the plaintiff, either to set up conditions available exclu- 
sively to Colonial, which Colonial could, and on the findings did, waive ; 
or to assert that all was a nullity until the moment when Colonial might 
consent formally and absolutely to be bound. Eastern took the risk 
that Colonial might not insist upon the conditions and might choose 
to recognize the obligation. Moreover, even after Eastern had begun 
to doubt Dame’s integrity, it apparently took no precaution to regain 
possession of the draft. See Herman v. Connecticut Mutual Life Ins. 
Co., 218 Mass. 181, 187, 105 N. E. 450, Ann. Cas. 1916A, 822. 

There is nothing in Moore v. Siegel, 143 Mass. 413, 9 N. E. 827, 
Dallinger v. Richardson, 176 Mass. 77, 83, 57 N. E. 224, Commercial 
National Bank v. Bemis, 177 Mass. 95, 99, 58 N. E. 476, Laprade v. 
Fitchburg & Leominster Street Railway, 205 Mass. 77, 79, 90 N. E. 
982, or Cleaveland v. Malden Savings Bank, 291 Mass. 295, 297, 298, 
197 N. E. 14, in conflict with what we have herein held. 

It would not be profitable to make further analysis to determine 
whether the plaintiff should prevail on the draft itself or on general 
equitable principles, nor do we consider the correctness of the ruling 
“that the plaintiff cannot recover by virtue of the draft.” ‘The judge’s 
ultimate conclusion that the plaintiff was entitled to recover, if not 
required, at least is not necessarily precluded, by his other findings. 

Decree affirmed with costs. 


Mortgagee Bank’s Right to Set-Off Mortgage Debt 
Against Mortgagor’s Account 


Under the provisions of Civil Practice Act, sec. 61, where 
statute of limitations has run on bonds secured by mortgage, 
the right of the mortgage bank to set-off mortgage debt 
against mortgagor’s account in mortgagee bank does not sur- 
vive. Pursuant to article 2 of Sec. 61, of the Civil Practice 
Act providing that a cause of action other than for recovery 
of real property cannot be effectually interposed as a defense 
or counterclaim, a bank’s right to recover mortgage debt is 
barred by limitation, and it is immaterial whether a set-off is 
denominated as a defense or a counterclaim. 

Where mortgage is due but not yet payable, there having 
been no default in the payment of interest, so that no fore- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 771. 
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closure action or action on bond can be brought, a bank cannot 
plead mortgage debt as a set-off pursuant to provisions of Civil 
Practice Act, secs. 1077-a, 1077-b. ‘This was decided in the 
case of Otto v. Lincoln Savings Bank of Brooklyn, Supreme 
Court, 51 N. Y. Supp. (2d) 561. 

In 1907 the plaintiff executed and delivered to the defend- 
ant two bonds and mortgages, each for the amount of $6,500. 
The mortgages were each a lien on separate parcels of prop- 
erty, one covering premises known as 238 Sumpter Street and 
the other 242 Sumpter Street in Brooklyn, N. Y. Both 
mortgages became due on December 1, 1910. The property at 
238 Sumpter Street was sold by the plaintiff in 1907, and he 
has had no interest in the property since that time. The 
plaintiff still owns the property at 242 Sumpter Street. The 
mortgage is still a lien on that property and there is no default 
of any kind as to that mortgage. In January, 1913, the 
plaintiff opened a bank account in the defendant bank with 
an initial deposit of $2,100. By interim deposits the account 
was increased and on February 7, 1944, the deposit amounted 
to the sum of $7,507.37. On that date the defendant notified 
the plaintiff by letter that it had charged his bank account 
with $6,607.60 representing the entire unpaid principal, interest 
and taxes concededly due on the mortgage on the property at 
238 Sumpter Street, and offered an assignment of the mort- 
gage to the plaintiff, which was refused. The balance of the 
deposit amounting to $899.77, the defendant applied to the 
reduction of the principal on the mortgage on 242 Sumpter 
Street. Plaintiff subsequently brought action to recover the 
amount of the bank deposit. Plaintiff moved for a summary 
judgment under Rules of Civil Practice, rule 118. The court 
denied the plaintiff's motion and dismissed the complaint upon 
the theory that the defendant had offset the amount of the 
plaintiff’s deposit against debts allegedly due from the plaintiff 
to the bank and consequently it was not indebted to him. The 
plaintiff set up two causes of action, one for the amount of 
$6,607.60 applied to the mortgage debt on 238 Sumpter Street 
and one for the balance of $899.77. The defendant by its 
answer admitted all the material allegations of the complaint 
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but as a defense to both causes of action it alleged that it had 
set-off the amount due from the plaintiff to the defendant 
on the mortgages against the account of the plaintiff in its 
bank. The plaintiff in replication pleaded the Statute of 
Limitations and equitable estoppel based upon several grounds. 

It was held that the defense of set-off could not be sus- 
tained as to either amount. In view of the fact that statute 
of limitations had run on bonds secured by mortgage, the 
defendant’s right to set-off the mortgage debt against plaintiff’s 
account in the bank did not survive. As to the second cause 
of action, the defendant could not plead mortgage debt as 
set-off although mortgage was due but not yet payable and 
there had been no default in the payment of interest, so that 
no foreclosure action or action on bond could have been 
brought. 

In its opinion, the court said: 


The defense of set-off cannot be sustained as to either amount. 
As to the first cause of action to recover the amount set-off against the 
mortgage debt allegedly due on the premises at 238 Sumpter Street, 
this mortgage became due December 1, 1910. Plaintiff had sold the 
property in November, 1907. The Statute of Limitations then in force 
ran against this bond on December 1, 1930. This is conceded by the 
defendant. The question then posed is whether, under such circum- 
stances, the right of set-off survives. It is clearly established by ample 
authority that it does not. 

Article 2 of the Civil Practice Act dealing with “Limitations of 
Time,” contains, among other provisions, the following: “A cause of 
action other than for the recovery of real property, upon which an 
action cannot be maintained as prescribed in this article, cannot be 
effectually interposed as a defense or counterclaim.” $61, Civil 
Practice Act. It is immaterial whether a set-off is denominated as a 
defense or a counter-claim. ‘The fact that the defendant seeks no 
affirmative relief adds no strength to its position. 

At common law a defendant was not allowed to set up any cross- 
claim against a plaintiff either by way of set-off or counterclaim. 3 
Carmody’s N. Y. Prac., p. 2091. As the law developed, set-offs were 
allowed separately in equity (Ex parte Stephens, 11 Ves. Jr. 24) and 
then in all cases by statute. Jordan v. National Shoe & Leather Bank, 
74 N. Y. 467, 30 Am. Rep. 311. Technically at law a set-off is a 
money demand independent of and unconnected with the plaintiff’s 
cause of action. Boston Mills v. Eull, 6 Abb. Prac., N. S., 319. Under 
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the present practice the term “set-off” is included within the term: 
“counterclaim.” “The counterclaim created by our statute embraces, 
exclusively, and is broader and more comprehensive than, recoupment 
and set-off.” Seibert v. Dunn, 216 N. Y. 237, 241, 110 N. E. 447, 
449. <A set-off is not an action and under certain circumstances a 
defendant may have the right to use a debt as a set-off when he could 
not enforce his debt by action. Long Beach Trust Co. v. Warshaw, 
264 N. Y. 331, 190 N. E. 659. But whether set-off is denominated 
a defense or a counterclaim, if it is based upon a claim against which 
the applicable Statute of Limitations has run, it cannot be interposed 
as a defense. Civil Practice Act, § 61; Cooley Trading Co., Inc. v. 
Goetz, 247 App. Div. 607, 288 N. Y. S. 831, affirmed 273 N. Y. 488, 
6 N. E. 2d 417; President and Directors of Manhattan Co. v. Cocheo, 
256 App. Div. 560, 10 N. Y. S. 2d 770. In De Lavalette v. Wendt, 75 
N. Y. 579, 31 Am. Rep. 494, the defendant set up as a counterclaim 
an alleged note or evidence of debt. The plaintiff in her reply pleaded 
the Statute of Limitations. As the plaintiff’s claim, if allowed, ex- 
ceeded the amount of the note, the effect of the pleading was a set-off. 
The Court said: “There could be no recovery by the defendant, or set- 
off in his favor, arising out of the instrument put in evidence by him, 
dated November 3, 1866, for if it is to be regarded as a note or due bill, 
payable on demand, the statute of limitations had completely barred 
it, at the time of the commencement of this action” (citing cases). It 
follows that the right of set-off was not available to this defendant as 
the Statute of Limitations had barred its claim on December 1, 1930. 

There remains the claimed right of set-off against the second cause 
of action. The Statute of Limitations had not run against the mort- 
gage there involved. Interest was paid by plaintiff to date and the 
statute was tolled. First Nat. Bank of Utica v. Ballou, 49 N. Y. 155. 
There being no default, no foreclosure action or action on the bond 
may be instituted. §§ 1077-a, 1077-b, Civil Practice Act. There is 
thus created the anomalous situation that, though the bond is due, it is 
not presently payable. However, the word “due” does not always im- 
port that the debt is payable. Buehler v. Pierce, 175 N. Y. 264, 67 
N. E. 573. But in order to be available as a set-off, the debt must be 
both due and payable. Jordan v. National Shoe & Leather Bank, 
supra; Gerseta Corporation v. Equitable Trust Co., 241 N. Y. 418, 
150 N. E. 501, 508, 43 A. L. R. 1320. In the latter case Pound, J., 
stated the rule to be that: “If the debt is due to the one who claims the 
set-off, and it has not matured, he is not at liberty to offset it against 
the debt which he owes.” Here the defendant’s debt had not matured 
because the maturity date of the bond had been extended by the amend- 
ment to section 1077-b of the Civil Practice Act, enacted by Laws of 
1934, chapter 357. Further, there was no legal proceeding it could 
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institute to enforce its debt. Consequently, it could not plead its un- 
matured debt as an offset. 

The holding in Kress v. Central Trust Company, Rochester, N. Y. 
246 App. Div. 76, 283 N. Y. S. 467, affirmed 272 N. Y. 629, 5 N. E. 
2d 365, is not in conflict with the views expressed herein. There the 
mortgage was in default and was without the protection afforded by 
sections 1077-a and 1077-b of the Civil Practice Act. For the same 
reason the bank could have brought an action on the bond. § 1077-b, 
Civil Practice Act. Both the principal and the interest in that case 
were matured debts. There is also another reason why that case is not 
controlling. The amendment to section 1077-b of the Civil Practice 
Act extending the maturity date of past due bonds was not in effect 
on the date that the bank exercised its right of set-off in that case. 
That provision extending the maturity date of the principal of a bond 
then past due became effective May 7, 1934, Laws of 1934, chap. 357. 
In the Kress case the bank made its set-off on February 7, 1934. On 
. that date the bond was a matured debt which the bank was entitled to 
use as an offset. 

The order denying plaintiff’s motion to strike out the defendant’s 
answer and for summary judgment in favor of the plaintiff, and dis- 
missing his complaint, should be reversed on the law, with $10 costs 
and disbursements, and the motion should be granted, with $10 costs. 

Order denying plaintiff’s motion to strike out the defendant’s an- 
swer and for summary judgment, and dismissing his complaint, re- 
versed on the law, with $10 costs and disbursements, and the motion 
granted, with $10 costs. All concur. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


System of Personal Loans On Installment Plan 
Carrying Extra Premium Charge for Purported 
Surety Collateral Held Usurious 


Vee Bee Service Co. v. Household Finance Corporation, Supreme Court, 
51 N. Y. Supp. (2d) 590 


An extra charge by the lender for purported hazards attached to 
borrower’s promise to repay renders the transaction usurious, where 
the pretended contingencies do not in substance change the lender’s 
risk or the borrower’s obligation from the usual promise to repay. 

Where a borrower is required as a condition of the loan, to assume 
or pay, in whole or in part, the debt of another, in addition to legal 
interest, the transaction is usurious, unless the borrower receives 
something of benefit for the additional assumption or payment, aside 
from the use of the money loaned. 

Plaintiff set up a system of personal loans through banks, consist- 
ing of monthly installment loans without indorsers or co-makers 
which required borrower to pay a 5 per cent premium for surety 
collateral. A part of the said premium went to a surety company 
which actually assumed no liability and part to the plaintiff, origina- 
tor of the scheme, who furnished valuable services to the lending bank. 
The balance of the premium remained on deposit in the lending bank 
as security for losses on the particular loan made and other loans of 
similar nature. The borrower received no surety bond or under- 
taking of any kind in consideration of the premium charge. 

It was held that the bank system operated upon the afore- 
mentioned plan was usurious. The extra charge by the bank for the 
purported hazard attached to the borrower’s promise to repay ren- 
dered the transaction usurious where the pretended contingencies did 
not in substance change the lender’s risk or the borrower’s obligation 
from the usual promise to repay. The only services which could be 
charged to the borrower by the lender were those actually and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1569. 
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reasonably incurred in good faith on behalf of borrower and then 
only in connection with that specific loan. The lender cannot exact 
extra charges from the borrower beyond the statutory rate to 
reimburse it for a part of its general overhead expenses of carrying 
on its lending business. 


It was further held that under the system of installment loans, 
where the computation of the interest rate not exceeding the statutory 
maximum on the original amount of the loan for the entire term of 
the loan, instead of on the decreasing unpaid balances, resulted in 
usury inasmuch as the amount of interest charged exceeded the 


maximum statutory rate computed on the decreasing unpaid balance 
for the time that such balances were outstanding. 


Action by Vee Bee Service Company against Household Finance 
Corporation and others involving the legality or validity of the bank 
system of personal loans of plaintiff. On motions to confirm and to 
disaffirm report of referee. 

Motion to disaffirm denied, and motion to confirm granted and final 
judgment of dismissal directed. 

The report of L. Lawrence Green, Referee, is as follows: 


To the Supreme Court of the State of New York: 


The undersigned, having been appointed referee, pursuant to an order 
of this Court, made and entered in the office of the Clerk of the County 
of New York on the 1st day of June, 1944, to hear and take testimony 
and to report with his opinion to the Court with all convenient speed, 
with respect to the issue of whether the Vee Bee Bank System of 
Personal Loans was legal or illegal, or valid or invalid, does respectfully 
report as follows: 

The order of reference hereinabove mentioned was made upon the 
stipulation of the parties to the action for the purpose of having first 
determined the sufficiency of certain defenses pleaded by the answers of 
the defendants herein. Said defenses raised the issue of the legality or 
illegality, validity or invalidity of the Vee Bee Bank System of Personal 
Loans. This System it is alleged in the complaint the defendants con- 
spired to and did injure, all to the plaintiff’s damage, recovery of which 
the plaintiff sought in the sum of $1,500,000. 

Before entering upon the discharge of my duties as such referee, I 
took and subscribed to the referee’s oath of office (s, m‘ p. 3) which oath 
of office is submitted herewith. 

I was attended upon such hearings by: Lind and Marks, Esqs., attor- 
neys for plaintiff, by Isidore Meyers, Esq., of counsel; De Forest and 
Elder, Esqs., attorneys for defendant, the Russell Sage Foundation, by 
Frederick M. Schlater, Esq., of counsel; Cadwalader, Wickersham & 
' ‘Taft, Esqs., attorneys for defendants, Household Finance Corporation 
and Byrd Henderson, by Merrill M. Manning, Esq., of counsel, and Max 
J. Rubin, Esq., Associate Counsel, and by the following witnesses: 
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Vernon L. Buchman, Robert B. Hamilton, Prof. Samuel Willistén, 
Charles H. Hall, John C, Barrows and Herbert N. Hutchinson. 

Extended hearings were had before me on the 6th, 12th, 13th, 14th, 
15th, 16th, 19th, 20th, 27th, 28th, and 29th days of June, 1944, on which 
latter date the hearing was continued for the submission of legal briefs; 
that briefs and Yeply briefs were submitted to me by the opposing 
parties on the 25th day of July and the 4th day of August, 1944, 
respectively, and are submitted herewith to the Court. Also submitted 
herewith is the stenographer’s transcript of the minutes taken at the 
hearings and the exhibits received in evidence. 

I heard and read the testimony of the witnesses, examined the exhibits 
received in evidence and considered the briefs submitted by the respec- 
tive counsel, following which, after due deliberation, I prepared and 
rendered my opinion to this Court, said opinion being hereto annexed 
and made a part hereof. As said opinion indicates, I have found and 
respectfully report that the Vee Bee System of Personal Loans was illegal 
and invalid. 

The opinion of the referee is as follows: 

The undersigned, having been appointed referee to hear, take testi- 
mony and report with his opinion with respect to the issue of the legality 
or illegality, validity or invalidity of the Vee Bee Bank System of Per- 
sonal Loans, hereby respectfully submits to the Court his opinion as 
follows: 

The Vee Bee Bank System of Personal Loans (hereinafter referred 
to as the Vee Bee System) was originated and conceived by Vernon 
Buchman, the president of the plaintiff, Vee Bee Service Company and 
its assignor, in or about the year 1938. The name ‘‘Vee Bee,’’ in fact, 
was taken from his initials. He, thereafter, called upon the American 
Surety Company (hereinafter referred to as the Surety Company), and 
interested it in becoming a party to the Vee Bee System, following which 
an agreement was prepared and executed by and between Buchman and 
the Surety Company. Thereupon, both Buchman (individually and 
through agents and representatives) and the Surety Company jointly 
called upon various banks in various States and interested them in 
joining the System. These various banks became parties to the System 
by executing agreements separately with each Buchman and the 
Surety Company. 

The Vee Bee System grew until there were fifty-two banks operating 
under it in seven States in the United States, to wit, New Jersey, Georgia, 
Pennsylvania, Illinois, Ohio, West Virginia and Michigan. The total 
loans outstanding under the System were in excess of $6,000,000 made 
to approximately 25,000 individuals. Buchman’s income from the 
operation of the System was about $7,000 per month. 

The Vee Bee System was a plan or method of monthly instalment 
loan operations for banks, whereby banks were able to make personal 
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loans without requiring endorsers or co-makers. The plan, briefly, was 
as follows: 

The borrower, from a bank in which the Vee Bee System had been 
installed, who elected to obtain a loan without endorsers or co-makers, 
was required to pay $5 for each $100 borrowed as a premium for ‘‘surety 
collateral.’’ The so-called ‘‘surety collateral’’ was derived from a con- 
tract entered into between the Surety Company and the lending bank. 
The lending bank credited 60 per cent of this premium ($3 of each $5 
charged the borrower) to a special deposit account in the lending bank 
in the name of the ‘‘ American Surety Company’’ and turned over 40 
per cent of the said premium ($2 of each $5 charged to borrower) 
directly to the Surety Company. If and when the balance to the credit 
of the American Surety Company’s special account in the lending bank 
exceeded 10 per cent of the balance due on all ‘‘insured loans’’ not in 
default, the bank remitted the excess to the Surety Company. The sums 
credited to or remaining in the special account of the American Surety 
Company at the lending bank were available to such lending bank to 
reimburse the bank for all losses and certain collection expenses sustained 
by the lending bank on defaulted loans ‘‘insured’’ under the plan. 

The Vee Bee System, accordingly, necessitated in its lending opera- 
tions three component and interdependent parties, namely: 

(a) One or more lending banks; 

(b) The American Surety Company ; 

(c) Vernon Buchman, doing business as the Vee Bee Service Com- 
pany. | 

These parties were bound together by separate written agreements 
(referred to by the parties as contracts) in endless chain manner as 
follows: 

(a) An agreement between Buchman (Vee Bee Service Company) 
and the Surety Company ; 

(b) Agreements between the Surety Company and each lending 
bank, and 

(ec) Agreements between each lending bank and Buchman. 

These parties, these agreements and the actual operations and general 
practices in pursuance thereof constituted the so-called Vee Bee Bank 
System of Personal Loans. 

(a) The agreement between Buchman and the Surety Company 
provided in essence that Buchman agreed to interest banks in the instal- 
lation of the Vee Bee System, and agreed to service the agreements 
entered into between the Surety Company and the lending banks. For 
this service and assistance, Buchman was to receive a portion of the 5 
per cent premium charges collected. The portion thereof payable to 
Buchman was as follows: 

As to the 40 per cent of the 5 per cent ‘‘premium’’ immediately 
reserved to the Surety Companay, 15 per cent thereof ; 
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As to any balance of the 5 per cent premium retained by the Surety’ 
Company, 50 per cent thereof. ‘ 

There was a provision that advertising copy proposed by Buchman 
should be subject to the approval of the Surety Company, and that the 
name of: the Surety Company would not be used without its consent. 


(b) The agreements between the Surety Company and the lending 
banks were fifty-two in number. Thirty-eight of these fifty-two agree- 
ments were so-called ‘‘Form A’’ contracts, and thirteen in number were 
known as ‘‘Form B’’ contracts. In addition thereto, there was one other 
form of ‘‘A’’ contract, which was a revision of the original ‘‘Form A’’ 
contract, hereinafter more particularly discussed and’ hereinafter 
referred to as the ‘‘Revised Form A”’ contract. 


The ‘‘Form A’’ contract, of which there were thirty-eight in number, 
recited: That it was the intention of the bank to make small loans under 
arrangements ‘‘which contemplate liquidation through monthly instal- 
ment repayments,’’ that the bank had entered into a contract with the 
Vee Bee Service Company to operate the ‘‘Vee Bee Bank System of 
Personal Loans,’’ and that the bank was desirous of benefiting by the 
guarantee and salvage arrangement expressed in the contract and applied 
to the Surety Company therefor. Under this agreement, the bank under- 
took to do the following: 

1. To pay or cause to be paid to the Surety Company a premium at 
the rate of 5 per cent of the principal sum of each note; 

2. To submit monthly to the Surety Company a statement of all 
notes and to remit to the Surety Company, monthly, 40 per cent of the 
premiums accruing on such notes, and to deposit the remaining 60 per 
cent of such premiums to the credit of the ‘‘ American Surety Company 
of New York, Special Account’’; 

3. Tosalvage defaulted notes and deposit the recovery in said special 
account (after retaining collection costs not exceeding 25 per cent where 
suit is not necessary, and 50 per cent where suit is brought) ; 

4. To submit monthly statements to the Surety Company; 

5. If any monthly statement showed that the amount in such special 
account exceeded 10 per cent of the balance due of all notes not in 
default, to remit to the Surety Company the amount of the excess; 

6. Upon termination of the agreements, to remit to the Surety 
Company the balance remaining in said special account, after application 
thereof to payment of defaulted notes; 

7. To permit the Surety Company to inspect the bank’s records, and 
if the bank ceases efforts to salvage any notes, to permit the Surety 
Company to salvage the same. 

The only undertakings stated on the part of the Surety Company 
were: 


(a) To accept the premiums and to permit the banks to deposit 60 
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per cent thereof and all net salvage recovered to the credit of the special 
account ; 

(b) To deposit in the account any salvage recovered on items as- 
signed to the Surety less the cost of the collection; 

(¢) To permit the bank to charge against the said special account 
balances owing on defaulted notes. 

The liability of the Surety Company under this contract was specifi- 
cally set forth in each of said agreements as follows: ‘‘. . . the liability of 
Surety under this agreement shall in no event extend beyond settlements 
from the account as provided for hereinabove.’’ 

In March, 1940, an interesting but quite evident change in the lan- 
guage of the contract was adopted. The recital that the ‘‘bank is 
desirous of benefiting by the guarantee and salvage arrangement herein 
expressed and applies to surety therefor’’ was eliminated. The bank’s 
undertaking ‘‘to pay, or cause to be paid, to surety a premium”’ was 
likewise eliminated and, instead, it was merely provided that the bank 
undertook ‘‘to accept as a deposit to the credit of ‘American Surety 
Company of New York, Special Account’ (herein called the ‘ Account’) 
a premium to be paid and deposited by the borrower.’’ 

At this point, it becomes pertinent to point out that in the plaintiff’s 
verified bill of particulars and throughout the hearings before me on 
this reference, up to the point where the American Surety Company 
produced its actual contracts with the lending banks, plaintiff and the 
Surety Company’s representatives contended that this latter form 
(Revised Form ‘‘A’’) was the form initially used and continued with 
all banks using the ‘‘Form A”’ contract. There had been no mention 
whatsoever of the original form, which, as hereinbefore shown, was used 
by thirty-eight of the thirty-nine licensee banks. Only one bank used the 
form as modified in March, 1940 (Revised Form ‘‘A’’). This circum- 
stance, when coupled with the attempted explanation thereof and the 
testimony relative to the causes which brought about the changes in 
the language of the contract, leads only to one conclusion, i, e., that the 
contract was altered to eliminate the exposure that the true relationship 
was between the bank and the Surety Company and not between the 
borrower and the Surety Company. The alteration, however, was one 
in appearance only. The testimony admittedly shows that this alteration 
did not affect the System nor the operations thereunder. 

In the latter part of 1939, a previous modification of the ‘‘Form A’’ 
contract had been made. This modified form was known as ‘‘Form B’’ 
contract, and was used by thirteen banks out of the fifty-two. This 
‘‘Form B’’ contract was the same as the ‘‘Form A”’ contract, except 
as follows: The bank no longer was stated as applying for the ‘‘guaran- 
tee’’ or undertaking to pay the ‘‘premium.’’ It now provided that the 
borrower was to pay the ‘‘premium.’’ The 60 per cent of the 5 per cent 
‘‘premium charge applicable to defaulted loans was no longer required 
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to be kept in a special account in a lending bank in the name of the ~ 
Surety Company and it now provided that the Borrower would receive 
a ‘‘certificate’’ indicating that his loan was ‘‘brought under this con- 
tract.’’ Said ‘‘certificates’’ were in two forms, one called a ‘‘ Certificate 
of Acceptance’’ and the other called a ‘‘Certificate of Surety.’’ Though 
so labeled, nevertheless in form and context they were neither; they 
contained nothing more than a statement that the particular loan was 
‘‘reecorded as included under the Personal Loan Service Contract’’ 
between the Surety Company and the lending bank. 

It is clear from the contracts and testimony that the ‘‘Form B”’ 
contract was merely a modification in technique of the ‘‘Form A’’ con- 
tract, and that the fundamentals of the ‘‘A’’ contract applied to the 
‘‘B’’ form. This change in form resulted from the fact that certain 
banks desired evidence that the Surety Company had dealt with the 
borrowers and not with the banks; this was the means used in an attempt 
to furnish such evidence. 

(d) The agreements between Buchman and the lending banks, while 
in several different forms, were the same in substance. The agreements 
provided that the lending bank would have the right to use the Vee Bee 
Bank System, its name, trademarks and the services of the Vee Bee 
Service Company. Buchman agreed to install the system so as to 
*‘conform with the second party’s method of operation and render the 
necessary services, counsel and information for the successful com- 
mencement and operation of this specialized business, and to continu- 
ously provide the second party with tested and prepared advertising 
ready for placement’’; Buchman agreed to have trained supervisors 
from time to time examine the bank’s operations with respect to exten- 
sion of credit, collection methods and other phases of operation; the 
bank agreed to pay an initial fee which varied under each agreement, for 
the cost of certain advertising, and for that, Buchman agreed to supply 
such advertising material. Buchman immediately expended the amount 
of such initial payment for the required advertising for the lending bank. 

I. The defendants contend that the Vee Bee System was illegal and 
invalid for the reason that loans made thereunder were usurious. 
In order to determine the legality or illegality of the said System, and 
to ascertain whether or not it resulted in usurious transactions, it becomes 
necessary to carefully scrutinize not only the agreements but also the 
explanatory and promotional literature used and distributed by Buch- 
man, the Surety Company and the lending banks, together with the 
actual operations and practices under the System and in pursuance there- 
of. Counsel for the plaintiff sedulously argued against the taking of 
testimony concerning the practices and operations under the Vee Bee 
System, contending that the determination of the legality or illegality 
of said System must be made only from the various agreements, and 
that evidence should not be taken as to the practices and operations under 
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. said System. Such testimony was received, however, upon the theory 
that in examining any transaction suspected of usury, the Court should 
not be confined to its superficial form, but should examine into the real 
nature thereof. : 

The necessity for this attitude was early recognized by the United 
States Supreme Court. Chief Justice John Marshall, in Scott v. Lloyd, 
1835, 34 U. S. 418, 9 Pet. 418, 446, 9 L. Ed. 178, 188, said: ‘‘The ingenu- 
ity of lenders has devised many contrivances, by which, under forms 
sanctioned by law, the statute may be evaded... . Yet, it is apparent, that 
if giving this form to the contract will afford a cover which conceals 
it from judicial investigation, the statute would become a dead letter. 
Courts, therefore, perceived the necessity of disregarding the form, and 
examining into the real nature of the transaction.’’ 

In Simpson v, Penn Discount Corporation et al., 1939, 335 Pa. 172, 
5 A, 2d 796, 798, the court said: ‘‘As usury is generally accompanied by 
subterfuge and circumvention of one kind or another to present the 
color of legality, it is the duty of the court to examine the substance of 
the transaction as well as its form.. .’’. 

Knickerbocker Life Ins. Co. v. Nelson, 1879, 78 N. Y. 187, 149: ‘‘It 
has been said and reiterated by the courts, from the time the schemes 
and contrivances of lenders became the subject of judicial examination, 
that there is no contrivance whatever by which a man can cover usury 
(Jestons v. Brooke, 2 Cowp. 793), and that no subterfuge shall be 
permitted to conceal it from the law (DeWolf v. Johnson, 10 Wheat. 
367, 385, 6 L. Ed. 343) .. .’’. 

To the same effect see Mercantile Trust Co. of Illinois v. Kastor, 
1916, 273 Ill. 332, 112 N. E. 988; 6 Williston, Contracts, § 1687; Re- 
statement of the Law of Contracts, § 529. 

The reason underlying this principle has been well stated in the 
following quotation from Ruling Case Law, which has been cited with 
approval in numerous decisions holding that various extra charges were 
in fact usurious interest, although in form valid: ‘‘The cupidity of 
lenders, and the willingness of borrowers to concede whatever may be 
demanded or to promise whatever may be exacted in order to obtain 
temporary relief from financial embarrassment, as would naturally be 
expected, have resulted in a great variety of devices to evade the usury 
laws; and to frustrate such evasions the courts have been compelled to 
look beyond the form of a transaction to its substance, and they have 
laid it down as an inflexible rule that the mere form is immaterial, but 
that it is the substance which must be considered. No case is to be 
judged by what the parties appear to be or represent themselves to be 
doing, but by the transaction as disclosed by the whole evidence, and if 
from that it is in substance a receiving or contracting for the receiving 
of usurious interest for a loan or forbearance of money, the parties are 

“subject to the statutory consequences, no matter what device they may 
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have employed to conceal the true character of their dealings... ”’: 
27 Ruling Case Law 211, § 12. Cited with approval in the following 
cases: San Joaquin Finance Corporation v. Allen, 102 Cal. App. 400, 283 
P. 117, 118; Beacham v. Carr, 122 Fla. 736, 166 So. 456, 459; Marks 
v. Pope, 289 Ill. App. 558, 7 N. E. 2d 481, 485; Hurt v. Crystal Ice, ete. 
Co. 215 Ky. 739, 286 S. W. 1055, 1056; Commonwealth of Kentucky 
ex rel, Grauman v. Continental Co., Inc., 1938, 275 Ky. 238, 121 8S. W. 
2d 49, 53. 

And the terminology adopted by the lender is immaterial if in fact 
the charge is interest. 

‘“Calling ‘interest’ by.other names, as ‘premiums,’ .. . is a thread- 
bare device... ’’. Meroney v. Atlanta Building & Loan Assn, 1895, 
116 N. C. 882, 21S. E. 924, 937, 47 Am. St. Rep. 841. 

In determining the substance, the courts do not distinguish between 
direct and indirect payments. Any payment which, if received directly, 
would be usurious, is equally usurious even though received via a third 
party. Cash Service Co. v. Ward, 118 W. Va. 703, 192 S. E, 344. 

II. Under the Vee Bee System (both ‘‘A’”’ and ‘‘B’’ forms of 
contract), borrowers paid in addition to the admitted rate of interest a 
sum equal to 5 per cent of the face amount of their loans as a so-called 
‘*premium’’ for having their loan included under the contract between 
the Surety and the lending bank. 60 per cent of each and every 
‘*premium’”’ charge or 3 per cent of each and every loan was applied to 
reimburse the bank for losses it might sustain from defaults by any of 
the borrowers. The balance of the 5 per cent charges or 2 per cent of. 
each and every loan was received by the American Surety Company, 
who in turn gave Buchman a share thereof. In consideration of his 
share in these ‘‘premium’’ charges, Buchman in turn performed services 
for the lending bank in connection with the operation of its personal loar 
department. The System and the inclusion of the Surety Company 
therein was merely a scheme to enable the lending bank to exact from 
a borrower forms of extra charges which were not permissible under the 
laws of the respective states, namely, charges to compensate the lending 
bank for risk of nonpayment not only of the individual borrower’s loan 
but also the loans of all other borrowers under the Vee Bee System at 
the lending bank including charges to reimburse the lending bank for 
part of its general overhead expenses represented by the services ren- 
dered it by Buchman. 

Since the ‘‘Form A’’ contract was the basis of the entire Vee Bee 
System and was used by thirty-nine out of the fifty-two licensee banks 
functioning in all seven states, and continued in use after the adoption 
of ‘‘Form B”’ by several banks, it will be first treated with. 

Under the ‘‘Form A’’ arrangement, the borrowers paid directly to 
the lending bank the ‘‘premium’’ of 5 per cent of their loans, in addition 
to the admitted interest charge. The bank retained 60 per cent of this 
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**premium’’ (or 3 per cent of each loan) in an account in the name of 
the ‘‘American Surety Company of New York, Special Account’’ and 
remitted the balance monthly to the Surety Company. The portion 
retained in said special account was then applied by the lending bank 
in accordance with the ‘‘Form A’’ contract, to reimburse itself for losses 
upon defaulted loans. 

In operation, the arrangement was simply a method for the lending 
bank to collect extra charges from the borrowers and apply a large 
portion thereof to reimburse itself for this risk of nonpayment of any of 
the losses incurred under the System. The Surety Company did not 
perform any valid economic function for either the bank or its borrowers. 
Other than keeping records from information supplied by the lending 
banks for its own protection, paying Buchman and its agents their 
respective shares, it did little if anything (and it appears from plaintiff’s 
Exhibit ‘‘44’’ that the lending bank could even designate its own agent 
*‘to receive the commissions on its business’’). The same result could 
have been accomplished at 40 per cent less cost to the borrower, by the 
bank requiring the borrower to deposit 3 per cent of the amount of the 
loan in a reserve fund to be held by the bank to insure it against the 
default of all loans made by the bank. The inclusion of the Surety 
Company was merely a cloak to cover up the true and inherent nature 
of the transaction. Obviously, the parties to the system realized that 
if such charge were made directly by the bank to the borrower, such 
transaction would, on its face, have been usurious, and, furthermore, 
_the ereator of the plan, Buchman, would not have had a source from 
which to derive his share of the ‘‘premium’’ dollars. 

The risk of nonpayment is inherent in every loan and may be com- 
pensated for only out of the statutory interest allowed. Truly, collateral 
-may be required of a borrower, but the nature of the existing contractual 
relationship between the Surety Company and the lending bank, set in 
motion by the payment of the 5 per cent extra charge, paid by the 
borrower, was not collateral. There was no suretyship or guarantee nor 
the legal semblance of either. The Surety Company was merely the 
vehicle supplied to provide the lending bank with a fund (created by the 
borrower) into which it could continuously dip in order to make good 
defaulted notes of any borrower. The only ‘‘undertaking’’ by the 
Surety Company (if such could properly be called an ‘‘undertaking’’) 
was to permit the lending bank the full use of such fund. It was a mere 
pretext for obtaining an additional payment from the borrower to 
eliminate the lender’s risk. 

As stated by Blackstone, the two elements of interest are ‘‘the 
inconvenience of parting with it (the principal) for the present, and the 
hazard of losing it entirely.’’ Chase’s Blackstone, 4th Ed. pp. 65, 66. 

In Colton v. Dunham, 1830, 2 Paige 267, 273, the Court stated: ‘‘ And 
the risk of loss by the death or insolvency of the borrower is not such a 
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contingency or hazard as will take the case out of the operation of the’ 
statute. That is the ordinary risk which every man runs who lends 
money on personal security only; and if the contingency of the bor- 
rower’s dying insolvent was to be deemed a hazard of the principal, or 
money lent, the statute of usury would be a dead letter.’’ 

Webb on Usury (1899) p. 46, states the rule thus: ‘‘It has been 
always held, that the risk necessarily incurred by every creditor, of the 
death or insolvency of the borrower, is not such a hazard as will authorize 
the lender to stipulate for more interest than is authorized by the statute 
of usury.”’ 

This same principle underlies the numerous cases holding that an 
extra charge by the lender for purported hazards attached to the bor- 
rower’s promise to repay renders the transactions usurious, where the 
pretended contingencies do not in substance change the lender’s risk or 
the borrower’s obligation from the usual promise to repay. 

In City of Lynchburg v. Norvell, 1871, 20 Grat., Va., 601, 610, the 
Court stated: ‘‘The only risk the plaintiffs incur of the loss of their 
claim, is that of the insolvency of the corporation. That, however, is 
a hazard every lender incurs in any case; but it does not enter into the 
definition of legal hazard, according to all the authorities.’’ 

The Vermont Court declared in Waite v. Windham County Min. Co., 
1865, 37 Vt. 608, 612, as follows: ‘‘But this was a direct loan of the 
plaintiff’s own money, and though he might incur risk of losing it by 
the failure or inability of the company to pay, he could not take an 
additional rate of interest for such risk. The law will not enable a 
lender of money to graduate his rate of interest on a loan, according 
to the risk he runs of the solvency of his debtor.’’ 

See, to the same effect: Missouri, K. & T. Trust Co. v. Krumseig, 
1899, 172 U. S. 351, 19 S. Ct. 179, 43 L. Ed. 474; Doyle v. American 
Loan Co., 1932, 185 Ark. 233, 46 S. W. 2d 803; Continental Nat. Bank 
of Chicago v. Fleming, 1912, 170 Mich. 624, 134 N. W. 656; Ferguson 
v. Grand Rapids Land Contract Co., 1928, 242 Mich. 314, 218 N. W. 
685, 63 A. L. R. 820; State v. Martin, 77 N. J. Law 652, 73 A. 548, 24 
L. R. A., N. S., 507, 184 Am. St. Rep. 814, 18 Ann. Cas. 986,. affirming 
76 N. J. Law 292, 69 A. 1091; Borcherling’s Ex’r v. Trefz, 1885, 40 
N. J. Eq. 502, 2 A. 369; 6 Williston, Contracts, § 1692; Restatement of 
Law of Contracts, § 527. 

The borrower received no surety bond or undertaking of any kind in 
consideration for his payment of the 5 per cent extra charge. The 
lending bank paid, or caused to be paid for, and received the so-called 
‘‘obligation’’ of the Surety Company. On the other hand, the so-called 
Surety undertook no real obligation or any risk whatsoever. If it were 
possible to spell out any guarantee or suretyship it would, for all pur- 
poses, be wholly illusory. The provisions of the ‘‘Form A”’ contract and 
the operation of the System thereunder clearly show that the borrower 
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had no contract relationship whatsoever with the Surety Company. The 
lending bank alone had the contract with the Surety Company, paid the 
‘*premium’’ from the sums collected from the borrowers, and received 
the right from the Surety Company to use 60 per cent of the ‘‘premium’’ 
dollars as a reserve fund to protect it against its own probable losses. 
The fact.that the lending bank’s right was conditional is immaterial. 
It was a valuable right, both in theory and operation. 

The testimony clearly shows that under the ‘‘Form A’’ contract, the 
borrower did not even have any dealings or communications whatsoever 
with the Surety Company, but dealt solely with the lending bank. He 
applied to the lending bank for the loan, he paid the extra 5 per cent 
charge to the lending bank and he communicated only with the lending 
bank throughout the entire transaction. He never received any receipts 
from the Surety Company acknowledging payment of the extra charge 
or of any ‘‘premium,’’ and even the Surety Company did not learn of 
the loans which it was supposed to be guaranteeing the payment of, and 
of the ‘‘premiums,’’ which it was supposed to be receiving from dealings 
which it was supposed to have had with the borrowers, except through 
monthly reports sent to it by the lending bank. When a borrower, upon 
earlier payment of his loan, became entitled to a refund of a portion of 
his extra charges, it was the bank that made the refund. The contract 
between the bank and the Surety Company was not even shown to the 
borrowers. All the borrower did was pay the additional 5 per cent which 
the bank told him was a charge for a ‘‘surety bond.’’ The ‘‘Form A’’ 
contract did not even provide that the bank should discharge its liability 
of the premiums by collecting extra charges from borrowers or from any 
other source. It was silent as to the source from which the bank was to 
obtain these premiums. All that the contract required was that the bank 
pay or cause to be paid, a premium of 5 per cent of each loan to the 
Surety Company. As a matter of fact, the testimony of an officer of the 
Surety Company conclusively shows that when the bank collected the 
extra charge from the borrowers, it was not intended to be and could 
not legally be the collection by the bank, as agent of the Surety Company, 
of a ‘‘premium’”’ purchasing insurance from the Surety Company. If that 
were true, the bank would be illegally acting as the Surety Company’s 
agent, for the reason that National Banks generally are not permitted to 
act as agents. 

The American Surety Company had no real economic function in the 
transaction whatsoever, since the sole security ostensibly afforded by it 
consisted of the extra 5 per cent charge made to the borrowers. If every- 
one of the borrowers defaulted and went bankrupt, still the Surety 
Company would make a profit under the Vee Bee System, solely on the 
basis of the ‘‘premiums’’ which were collected. This was true, because 
the sole protection to the lending bank was not any credit undertaking 
by the so-called Surety, but a fund made up of a portion (60 per cent) 
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of the 5 per cent ‘‘premiums’’ collected by the bank from the borrowers, 
The so-called Surety did not pass upon the borrowers whose obligations 
it was supposed to be guaranteeing. The fund, not the Surety Company, 
was subrogated to the rights of the bank as to defaulted loans which 
had been repaid to the bank. There was no guarantee of any fixed or 
certain amount as to any particular loan. The so-called Surety ‘‘pre- 
mium’’ paid by a borrower benefited the lender, even though that 
borrower paid his debt in full; the so-called ‘‘premium”’ constituted 
payment by the borrower who did not default, of another borrower’s 
defaulted loan. 

Since the lender may not require the borrower to pay more than 
legal interest to protect the lender against the risk of nonpayment by 
such borrower, a fortiori he may not exact such extra charge to protect 
himself from the risk of nonpayment by this and other borrowers. The 
courts have uniformly held that where a borrower is reqnired, as a 
condition of the loan, to assume or pay, in whole or in part, the debt of 
another, in addition to legal interest, the transaction is usurious, unless 
the borrower receives something of benefit for the additional assumption 
or payment, aside from the use of the money loaned. Winder Nat. Bank 
v. Graham, 1928, 38 Ga. App. 552, 144 S. E. 357; Canal-Commercial 
Trust & Sav, Bank v. Brewer, 1926, 143 Miss. 146, 108 So. 424, 47 A. 
L. R. 45, writ of error dismissed 273 U. S. 638, 47 S. Ct. 96, 71 L. Ed. 
816; Janes v. Felton, 1925, 99 W. Va. 407, 129 S. E. 482; Stone v. Ware, 
1820, 6 Munf., Va., 541; Darden v, Schuessler, 1907, 154 Ala. 372, 45 
So. 130; Shober v, Hauser, 1838, 20 N. C. 222; Hughson v. Newark 
Mortg. Loan Co., 1898, 57 N. J. Eq. 139, 41 A. 492; 6 Williston, Con- 
tracts, § 1693, Note 2. 

In Winder Nat. Bank v. Graham, supra, the Georgia court stated, 144 
S. E. at page 358: ‘‘The usury springs from the fact that the defendant 
was required at all to sign the note as surety, when the same was exacted 
as a condition precedent to the making of a loan to her by another, upon 
which the full legal rate of interest was charged, and when as to her 
there was absolutely no other benefit or consideration for her promise 
as contained in the note. Nor do we think it material whether W. G. 
Graham was solvent or insolvent ... we think that the plea of usury was 
sustained by the evidence as a matter of law, and thus one? the court 
did not err in directing the verdict in the defendant’s favor.’ 

As has been well stated in Pugh v. Hermitage Loan Co., 1934, 167 
Tenn. 389, 70 S. W. 2d 22, 23: ‘‘To exact of one borrower a charge to 
reimburse the lender for losses he may sustain or: has sustained on other 
loans is to directly exact that sum as compensation for the particular 
loan, which is nothing more or less than the exaction of additional 
interest on the loan, amounting, not merely to an evasion of the laws 
against usury, but to a direct violation of them, .., A’sum exacted 
‘for the use of money is usurious or not according to the proportion it 
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bears to the amount loaned, and, if usurious by that measure, it is not 
rendered less so by the fact that other loans made by the same person 
show a loss.’’ 

As to each individual loan, it is clear that the payment by the bor- 
rower of moneys to protect the lender against other borrowers, though 
his own loan has been paid in full, constitutes receipt by the bank of 
more than principal plus legal interest. The plaintiff has argued, 
however, that there should be no finding of usury because the bank 
received no more in toto on the aggregate of its Vee Bee loans than the 
principal sum loaned plus legal interest thereon. Even if that were 
true, it would be no defense. If a lender required one borrower to pay 
more than legal interest to make good the default of another borrower, 
such a lender would also be receiving from the two borrowers no more 
than the principal sums which he loaned plus legal interest thereon. 
Yet there can be no question that such extra charge is usurious, as shown 
by the authorities cited supra. 

The ‘‘Form B’’ contract used in New Jersey and Ohio by thirteen 
ef the lending banks was in substance the same as ‘‘Form A’’ except that 
the 60 per cent of the 5 per cent charge applicable to defaulted loans was 
no longer required to be kept in a special account in the lending bank in 
the name of the Surety Company, but was to be received and held by the 
Surety Company itself. This change was a change merely in form and 
not in substance. The plaintiff’s witnesses testified that the changes in 
form made no real change in substance or principle. Whether the form 
was changed for the purpose of concealing the fact that the lending 
banks’ security against losses was the reserve fund consisting of extra 
charges collected from the borrowers and to substitute an illusory 
guarantee given by the Surety Company, is of no grave importance. 
It was still merely an evolution in form only. The substance and intent 
remained the same, the exaction of extra charges from borrowers to be 
applied to reimburse the lending bank for defaulted loans. 

Under ‘‘Form B,’’ it remained equally true that the so-called 
Surety undertook no real obligation. The ‘‘Form B’’ contract, the 
same as ‘‘Form A,’’ expressly limited the liability of the so-called Surety 
to 60 per cent of the extra charges collected from borrowers. The sole — 
protection to the bank continued to be measured by the same percentage 
of ‘‘premium’’ dollars. True, the ‘‘Form B”’ contract, as hereinbefore 
mentioned, referred to a ‘‘Certificate of Acceptance’’ or of ‘‘Surety,’’ 
but this so-called ‘‘Certificate of acceptance’’ or of ‘‘Surety’’ likewise 
merely changed the form but not the substance of the transaction. The 
economie function of the Surety Company was still imperceptible. 
The ‘‘Form B’’ contract was merely a process of more tightly drawing 
the cloak upon the System in an attempt to more closely conceal the true 
nature of the transaction. 

The cases cited by the plaintiff to the effect that certain bona fide 
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expenses paid for by a borrower may not result in usury are not in point. - 
In certain States: a lender may require a borrower furnish endorsers 
or surety upon his particular loan only, at the cost and expense of. the 
borrower in addition to paying full legal interest (provided, however, 
that pursuant to prearranged plan, the cost and expense thereof does not 
directly or indirectly find its way into the pockets of the lender) ; a 
lender may require a borrower to pay for reasonable attorney’s collection 
fees in the event of borrower’s default (provided that, it is intended 
only as indemnity against actual loss to the lender from the failure of 
that very borrower to meet his note) ; a lender may require a borrower 
to obtain title or other insurance on security (provided the lender does 
not require the borrower to pay for insurance of another borrower’s 
security or on another borrower’s life) ; a lender may require a borrower 
to furnish a bona fide third party guarantee (provided that the lender 
acts in good faith and does not use the requirements as a shift or con- 
trivance to conceal a usurious loan or to guarantee other borrowers’ 
loans. ) 

An otherwise lawful requirement necessitating an expense to a 
borrower ceases to be lawful and becomes usurious when required by 
the lender under a plan or scheme whereby the lender intends to and 
does receive (directly or indirectly) a return or advantage of value, 
flowing from the borrower’s payment therefor, in addition to the maxi- 
mum legal rate of interest. The otherwise lawful requirement paid for 
by the borrower cannot be used as a cloak to conceal excessive interest 
received by the lender in any form or disguise. 

III. The Vee Bee System is usurious and consequently illegal upon 
the further ground that the 5 per cent ‘‘premium’’ charge concealed 
charges made by the lending bank and paid by the borrower for 
valuable services rendered to the lending bank by Buchman. 

Buchman contracted to and did furnish various services to the 
lending bank, as set forth in his contract with each lending bank. The 
said services were performed without any charge to the bank whatsoever 
other than the initial payment by the bank to Buchman for a like 
amount expended by him on its behalf for advertising. These services 
were of a substantial nature and continued during the life of the con- 
tract. Buchman testified that the services he performed for the bank 
were the same kind of services that a supervisor of a chain loan company 


‘would perform for a branch office thereof. Yet we find that the lending 


bank paid nothing for these services. Buchman, under his contract with 
the Surety Company, however, received from it a share of the 5 per cent 
surety ‘‘premium.’’ In substance, therefore, the arrangement was for 
the lending bank to charge the borrower the so-called 5 per cent ‘‘pre- 
mium’’ charge from which 40 per cent thereof went to the Surety 
Company, who in turn paid Buchman at least 15 per cent of the sum 
received by it. If such payment to Buchman had been made directly 
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by the lending bank for his services rendered to it out of an additional 
charge made to and paid by the borrower, it patently, would constitute 
usury. The only difference between such direct payment and the pay- 
ment, as it actually took place, was that the lending -bank, instead of 
paying Buchman directly out of the 5 per cent ‘‘premium’’ charge, paid 
the same to the Surety Company, who, in turn, paid the same to Buch- 
man; and the lending bank received Buchman’s services for the addi- 
tional payment made indirectly by the borrower. The only services 
which can be charged to a borrower by the lender are those actually and 
reasonably incurred in good faith on behalf of the borrower and in con- 
nection with his particular loan. A lender may not exact extra charges 
from the borrower beyond the statutory rate, to reimburse it for a part 
of its general overhead expenses of carrying on its lending business. 

In Fowler v. Equitable Trust Co., 1891, 141 U. S. 384, 401, 402, 12 
S. Ct. 1, 5, 35 L. Ed. 786, the Supreme Court quoted from Payne v. 
Newcomb, 100 Ill. 611, 616, 39 Am. Rep. 69, as follows: ‘‘Stevens 
obtained the services of Newcomb. They were of value to him, and no 
one will pretend that Newcomb rendered them as a gratuity. They were 
rendered for Stevens, and they were paid for by him by indirectly 
charging the amount to and requiring the borrower to pay it, and this, 
too, by the express authority of Stevens. Had he directed Newcomb to 
loan at fifteen per cent for the first year, and ten per cent for each 
succeeding year, and to retain five per cent on the loan for the first year, 
and two and a half per cent for renewals and extensions, and to retain 
the extra per cent above ten per cent as compensation for his services, 
would any one say that was not usury? And in what does the trans- 
action differ by the form given it by the agreement of the parties? 
In each case Stevens would get Newcomb’s services, and compel the 
borrower to pay for them.”’ 

In Continental Nat. Bank of Chicago v. Fleming, 1912, 170 Mich. 
624, 134 N. W. 656, 658, the borrower was required to designate as its 
directors certain officials of the lender and pay them $4,000 annual 
salary. In holding such provision usurious, the court declared: ‘‘ While 
the contract did not provide for the payment of this $4,000 directly to 
the, complainants, it did provide for the payment thereof to men who 
held high offices in each of the complainant companies, and in each case 
it compelled the said defendant to pay money for services which were 
highly beneficial to the complainants, and which it is fair to presume 
would have been paid by them had the appellant been compelled to pay 
the amount agreed upon .. .’’. 

To the same effect see: National Bond & Mortgage Corp v. Mahany, 
Tex, Civ. App. 1934, 70 S. W. 2d 236, affirmed as to usury but modified in 
other respects, 1935, 124-Tex. 544, 80 S. W. 2d 947; Joy v. Provident 
Loan Soc., Tex. Civ. App. 1931, 37 S. W. 2d 254; Williams v. Personal 
Finance Co., 1937, 172 Tenn. 69, 109 S. W. 2d 1166; Family Loan Co. 
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of Nashville v. Hickerson, 1934, 168 Tenn. 36, 73 S. W. 2d 694, 94 A. L.. 
R. 664; Miller v. Ashton, 1927, 241 Mich. 46, 216 N. W. 448; Kelter 
v. American Bankers’ Finance Co., 1932, 306 Pa. 438, 160 A. 127, 82 
A. L. R. 999; Lewis v. Pacific States Savings & Loan Co., 1934, 1 Cal. 
2d 691, 37 P. 2d 439; Real Estate Trustee v. Lentz, 1927, 153 Md. 624, 
139 A, 351. 

IV. The use by the lending bank of that portion of the ‘‘premium’’ 
charges required to be kept on deposit with such bank constituted an 
additional pecuniary benefit to the lending bank. This source of 
additional profit to the bank from the deposit of ‘‘premium’’ dollars was 
stressed by Buchman and the Surety Company in selling the Vee Bee 
System to the lending banks. It was featured throughout Buchman’s 
and the Surety Company’s promotional literature. These moneys 
remained on deposit with the lending bank and the Surety Company 
had no right to draw upon this amount during the operation of the 
contract. The lending bank was thus assured of the use of these moneys 
for additional lending and profit during the entire period of the operation 
of the System. 

The usurious nature of this feature. of the System is parallel with 
those cases holding that when a lender charges legal interest on the full 
amount of his loan but requires a portion thereof to remain in his 
possession as security for its repayment, the transaction is usurious 
because the borrower does not receive the use of the full sum upon which 
interest is charged. East River Bank v. Hoyt, 32 N. Y. 119; Penzinir v. 
West American Finance Co., 133 Cal. App. 578, 24 P. 2d 501. A fortiori,. 
it is usurious in the instant case where part of the loan is retained by 
the bank as security not only for this borrower’s loan, but also for all 
other loans made by the lending bank, none of which is even returned 
to the borrower. 

V. The defendants also contend that since the stipulated interest 
rate was computed for the full loan period upon the original principal 
amount and the loan was repaid in monthly instalments, the actual 
interest charge exceeded the maximum permitted under the statutes in 
the several states (Michigan excepted) in which the Vee Bee System 
operated and that, therefore, the loans were usurious upon such further 
ground. 

It is clearly shown not only by the exhibits in evidence, but also by 
the testimony that the Vee Bee System, as contemplated and operated, 
provided for interest to be computed upon the original face amount of 
the loan to the date of maturity of the last monthly instalment, and was 
deducted for the full period from the original loan. In actual operation, 
the whole interest was paid upon the full principal amount of the. loan’ 
in advance and the loan was to be repaid by the borrower in equal 
monthly instalments. Accordingly, in the case of a one year loan, at the 
end of the first month, one-twelfth of the loan was repaid, but interest 
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has been paid on that portion for a whole year. Likewise, at the end 
of the second month, another one-twelfth of the loan was paid, and 
though the borrower had the money for only two months, interest was 
charged for a full year. It becomes a matter of simple mathematical 
calculation to ascertain that the interest rate under such method was 
almost doubled. In the absence of express statutes permitting the same, 
the Courts have uniformly held that in the case of an instalment loan, 
the computation of an interest rate not exceeding the statutory 
maximum, on the original amount of the loan for the entire term of the 
loan, instead of on the decreasing unpaid balances, results in usury, 
if the amount of the interest thus charged exceeds the maximum 
statutory rate computed on the decreasing unpaid balance for the time 
that such balances are outstanding. Brower v. Life Ins. Co. of Virginia, 
2 Cir., 1898, 86 F. 748; United States v. Palmer, D. C., 1939, 28 F. Supp. 
936; Falls v. United States Savings, Loan & Bldg. Co., 1892, 97 Ala. 
417, 13 So. 25, 24 L. R. A. 174, 38 Am. St. Rep. 194; Castleberry v. Weil, 
1920, 142 Ark. 627, 219 S. W. 739; Connor v. Minier, 1930, 109 Cal. 
App. Supp. 770, 288 P. 23; Columbus Industrial Bank v. Rosenblatt, 
1930, 111 Conn. 84, 149 A. 209; E. Tris Napier Co. v. Trawick, 1927, 
164 Ga. 781, 139 S. E. 552; Fidelity Sav. Assn. v. Shea, 1899, 6 Idaho 
405, 55 P. 1022; Hurt v. Crystal Ice & Cold Storage Co., 1926, 215 Ky. 
739, 286 S. W. 1055; Unity Plan Finance Co. v. Green, 1934, 179 La. 
1070, 155 So. 900; Koven v. Kline, 1935, 245 App. Div. 307, 280 N. Y. S. 
814; Cleveland Collateral Loan Co. v. Bell, 1915, 17 Ohio N. P., N. S., 
385; Atna Building & Loan Assn. v. Harris, 1917, 67 Okl. 257, 170 
P. 700; Saunders v. Resnick, 1940, 142 Pa. Super. 457, 16 A. 2d 676; 
Galveston & H. Inv. Co. v. Grymes, 1901, 94 Tex. 609, 64 S. W. 778; 
Crabtree v. Old Dominion Building & Loan Assn., 1898, 95 Va. 670, 29 
S. E. 741, 64 Am. St. Rep. 818; 6 Williston, Contracts, p. 4801, § 1695; 
66 C. J., pp. 205, 206, §§ 125, 127. 

In Brower v. Life Ins. Co. of Virginia, supra, 86 F. at page 752, the 
Circuit Court determined the legality of the transaction under Virginia 


law as follows: 

‘**So, the lender on a loan of $1,000 gets each month, towards the 
ultimate payment of the sum loaned, $12, and yet simultaneously with 
each of the said installments gets interest monthly on the whole sum 
loaned. Thus, if the contract be carried out, at the end of three years 
and a half, 42 months, the lender will have in hand, applicable to this 
loan of $1,000, the sum of $504; and yet it will be receiving at the same 
time from the bgrrower at the rate of 6 per cent per annum upon the 
whole sum lent. Evidently, under this practical operation of the 
contract, the lender gets more than the legal rate of interest on his 
a 

‘‘Tt appears from what has been said that, under this contract of 
loan, the defendant, the Life Insurance Company of Virginia, reaps a 
larger profit on the loan of its money than at the rate of 6 per cent 
per annum, and that the transaction is usurious.’’ 
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Under the foregoing authorities, the Vee Bee System loans were 
usurious on this ground alone in all of the seven states where made, 
except Michigan (only one bank used the Vee Bee System in Michigan), 
which had a statute specifically permitting banks licensed to make 
industrial loans, to charge 7 per cent per annum on the original amount 
of the loan until maturity of the last instalment (Mich. Stat. Ann. sec. 
23. 766 Comp. Laws Supp. 1940, § 11897-38). In all of the other states, 
the interest rate charged (5 per cent and 6 per cent) on the original 
amount of each Vee Bee loan for the full loan period resulted in the 
actual interest charge exceeding in every case the maximum rate per- 
mitted by the respective statutes. Georgia had a statute (Code Ann. 
sec. 57-116) which authorized, as to instalment loans, the charging of 
6 per cent per annum on the original amount loaned, ‘‘aggregating the 
principal and interest for the entire period of the loan, and dividing the 
same into monthly, quarterly or yearly installments... .’’ This.did not 
authorize the Vee Bee loans because here the interest was deducted in 
advance and was not aggregated with the principal and made repayable 
in instalments as required by the Georgia statute. In Kent v. Hibernia 
Savings, Building & Loan Assn., 1940, 190 Ga. 764, 10'S. E. 2d 759, the 
deduction of interest in advance was held usurious and not authorized 
by this statute. 

Ohio had a statute (Page’s Ohio Gen. Code, sec. 710-180) which 
permitted ‘‘special plan’’ banks to require borrowers to make periodic 
deposits as security for loans during the loan period. This did not 
authorize the Vee Bee plan, which provided for instalment repayments 
by borrowers, not deposits in the bank, 

New Jersey also had a statute specifically referring to the charging 
of interest on instalment loans; but this did not authorize the charges 
which were made upon the Vee Bee loans. 

The Vee Bee System loans violated this New Jersey statute in the 
following respect: 

The 5 per cent ‘‘surety premium’”’ charge contravened section 17 :4-31.6 
of the New Jersey statute, N. J. S. A. This section read as follows in 
1939 and 1940 when the Vee Bee loans were made: 


‘*17 :4-31.6. Additional interest, discount or other charges prohibited 

‘‘No further interest or discount charge, nor any other charge what- 
soever, shall be made directly or indirectly on any such loan or discount 
of such note by such bank or trust company or national bank in addition 
to the charges herein expressly provided for.’’ 


The Vee Bee System loans violated the foregoing section in that 
borrowers were required to pay the 5 per cent ‘‘surety premium’’ charge, 
in addition to advance interest computed on the entire principal sum for 
the full loan period. Assuming arguendo that this 5 per cent charge was 
for a genuine third party guarantee, as plaintiff maintained, it, never- 
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theless, contravened the foregoing section since it constituted an addi- 
tional charge expressly forbidden thereunder, The section prohibits 
‘‘any other. charge whatsoever . . . directly or indirectly,’’ in addition 
to forbidding ‘‘further interest or discount charge.’’ The title of the 
section makes this even clearer, for it states: ‘‘ Additional interest, dis- 
count or other charges prohibited.’’ The 5 per cent charge exacted from 
the borrower as a condition to making the loan plainly falls within the 
words ‘‘any other charge whatsoever .. . directly or indirectly.’’ 

If any doubt existed on this score, the 1941 amendment which was 
made to the foregoing section would set it at rest. This amendment 
added the words ‘‘exceptions’’ to the title of the section and specified 
wo exceptions or instances in which additional charges would be per- 
mitted. These were (1) a charge for the cost of insuring personalty 
securing the loan and (2) a charge in case of default, for interest on 
delinquent payments and for actual expenditures, including reasonable 
attorney’s fees, and for court proceedings to collect. The exceptions 
were introduced by the words ‘‘ provided, however.’’ 

Neither exception permitted a charge to cover the cost of obtaining 
a guarantee securing the loan, which is what plaintiff contends the 5 per 
cent ‘‘surety premium’’ represented. The Legislature must have known 
and intended that, when the statute prohibited ‘‘any other charge what- 
soever’’ and an exception was made only as to charges for obtaining 
property insurance, the specification of such exception as to one form of 
’ security would clearly ‘show that charges for obtaining other security, 
such as a guarantee, were not excepted but were embraced within the 
general ban. The amendment also makes it clear that the prohibitory 
words ‘‘nor any other charge whatsoever’’ forbade a charge paid by the 
borrower to a third party (not the lender) to procure collateral securing 
the loan, for otherwise there would have been no reason for the Legisla- 
ture to specify as an ‘‘exception’’ to those words, the charging to the 
borrower of a premium paid to the insurance company. 

That the enumeration of the specific exceptions in the 1941 amend- 
ment served to define the scope of the general matter thus qualified is a 
principle of simple logic which has received universal recognition by the 
courts. Chief Justice Marshall, in Gibbons v, Ogden, 1824, 9 Wheat. 1, _ 
191; 6.L. Ed. 23, stated: ‘‘It is a rule of construction, acknowledged by 
-all, that the exceptions from a power mark its extent; for it would be 
absurd, as well as useless, to except from a granted power, that which 
was not granted—that which the words of the grant could not compre- 
herid.’’ 

Again, in Brown v. Maryland, 1827, 12 Wheat. 419, 438, 6 L. Ed. 678, 
‘the same Court said: ‘‘If it be a rule of interpretation to which all 
assent, that the exception of a particular thing from general words, 
proves that, in the opinion of the lawgiver, the thing excepted would be 
within the general clause, had the exception not been made, we know no 
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reason why this general rule should not be as applicable to the constitu- 
tion as to other instruments.’’ 

The New Jersey Court, 1914, In re Janisch, 37 N. J. Law J. 218, 
quoted the foregoing authorities and then stated: ‘‘ When the Legislature 
has attached a proviso to a section, the natural presumption is that, but 
for the proviso, the enacting part of the statute would have included the 
subject matter of the proviso, 26 Am. Eng. Enc. of Law 680.’’ 

The fact that the exceptions were made in a later amendment 
indicates that the Legislature considered that the statute, prior to the 
amendment, forbade the exceptions. In Tucker v. Frank J. Beltramo, 
Inc., 1936, 117 N. J. Law 72, 77, 186 A. 821, 824, the court declared: 
‘*A modification of the law was indubitably contemplated. This is fairly 
to be presumed from the change in phraseology. There is a presumption 
against useless legislation.’’ 

In New Jersey Mortgage & Loan Co. v. Popick, 1931, 9 N. J. Mise. 

1314, 157 A. 671, 672, the Court stated: ‘‘We are further fortified in 
' this view by the language used by the Legislature when it amended 
section 5 of the act of 1914, P. L. 1928, p. 497, at page 498, § 1, by 
inserting the words ‘directly as maker or indirectly as endorser or 
guarantor.’ Obviously, the Legislature realized that the earlier statute 
did not void transactions where the indorsers became liable for more 
than $300, and expressly voided such transactions in the latter act.’’ 

VI. In connection with the question of intent, the defendants 
attempted to introduce evidence showing that Buchman had been 
engaged in the business o# making small loans in various states for many 
years prior to his advent into the Vee Bee Bank System and that loans 
made during the course of such business had been adjudicated to have 
been usurious. Most of this testimony was excluded on the ground 
that it had been insufficiently related to the Vee Bee Bank System, both 
as to place and time. Evidence was received, however, concerning a 
related and connected system of personal loans made by Buchman in 
the State of Ohio at a time immediately preceding his venture into the 
Vee Bee Bank System with the caution that very little, if any, weight 
to such evidence would be given. 

In arriving at the foregoing determination that the Vee Bee Bank 
System was illegal, no consideration whatsoever was given to evidence of 
Buchman’s prior business or prior adjudications that loans made in 
connection therewith were usurious. Intent of the parties in the instant 
System ought to be determined upon the facts and circumstances inher- 
ently involved. The testimony of the witnesses, the various exhibits 
in evidence, the progressive changes in the form and verbiage of the 
agreements in contrast to the static economically useless function of the 
Surety Company when taken together, serve only to make transparent 
the cloak under which the joint adventurers attempted to conceal from 
the borrowers the true nature of the transaction. That the usury laws 
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were very much in the minds of the parties is evident from the statement 
contained on page ‘‘6’’ of Plaintiff’s Exhibit ‘‘25,’’ as follows: ‘‘The 
Vee Bee System is not a device to evade the usury laws.”’ 

Of like significance was the fact that neither Buchman nor the repre- 
sentatives of the Surety Company, including their local agent in the 
field, could testify how the System actually operated with respect to the 
payment of the 5 per cent ‘‘premium’’ by the borrower under the ‘‘ Form 
B’’ plan. They undertook only to testify as to how it was supposed to 
operate. Such lack of knowledge of the practical operation of the System 
as distinguished from its outer form is further emphasized in the 
promotional literature, as for instance, Plaintiff’s ‘‘Exhibit 37,’’ which 
contains the following conclusory statement: ‘‘There has been no attempt 
made in the foregoing to explain the mechanics of the system, as to do 
so would require a number of charts and tables which, it is believed, 
ean be more thoroughly explained in conference. The system may be 
compared to a watch ... it is easy to discern the outward appearances, 
but its operation cannot be fully understood until it is taken apart and 
the function of each part is examined. The acid test of any idea lies in 
practical operation ...’’. 

When the agreements, literature, and testimony are pieced together, 
the ‘‘acid test’’ reveals the circuitous conduit through which additional 
charges, hidden by the camouflage of ‘‘surety premiums,’’ were siphoned 
from the pockets of the borrowers into the coffers of the joint adven- 
turers. Such additional charges are no less usurious when made by and 
shared among three entities acting in agreement, than if made by only 
one. 

The conception and operation of the Vee Bee System was not un- 
witting. A person sui juris intends to do that which he wittingly does. 
If the parties intended that which results in usury, then, in legal effect, 
they intended usury. That intent is attributable to all parties in the 
joint venture; each of the joint adventurers is tainted with the common 
intent. Such intent exists even though the usurious acts resulted from 
a mistaken construction of the law. 

As stated in Muir v. Newark Sav. Inst., 16 N. J, Eq. 537, 539: ‘‘ And 
there is no doubt that the law will infer this corrupt agreement, when it 
appears by the face of the papers or otherwise, that illegal interest was 
intentionally received, although the illegality arose from a mistaken 
construction of the law. So it was held in the cases to which we were 
referred.’’ 

In Clemens v. Crane, 234 Ill. 215, 229, 84 N. E. 884, 889, (quoted in 
6 Williston, Contracts, § 184), the Court said: ‘‘Some decisions appear 
to imply that a fifth element should be added, consisting of the intent 
of the parties or at least of the lender, but it seems to us quite as accurate 
to say that the intention of the parties as the same appears from the 
facts and circumstances of the case may be considered, in connection with 
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the other evidence, in determining whether the essential elements of . 
usury are present in the particular case under investigation.’’ 

Accordingly, it is my opinion that the Vee Bee Bank System of 
Personal Loans was illegal and invalid for the reasons aforestated. 

Isidore Meyer, of New York City, for plaintiff. 

DeForest & Elder, of New York City (Frederick M. Schlater, of 
New York, City, of counsel), for defendant Russell Sage Foundation. 

Cadwalader, Wickersham & Taft, of New York City (Merrill M. 
Manning and Max J. Rubin, both of New York City, of counsel), for 
defendants Household Finance Corporation and Byrd Henderson. 

WASSERVOGEL, J.—Upon stipulation of the parties dated June 1, 
1944, an order was entered appointing the referee to take testimony and 
report with his opinion as to the legality or illegality, or validity or 
invalidity, of the Vee Bee Bank System of personal loans. 

Testimony was taken before the referee and he has filed his report. 
He finds that the system was illegal and invalid in that it operated to 
place upon the borrowers charges which in effect were usurious. The 
report extensively outlines the facts and the contentions of the parties. 
To repeat them in this memorandum would serve no useful purpose. 
The motion to confirm the referee’s report is granted and upon such 
report and the testimony before the referee the court determines that the 
system is illegal and invalid. The stipulation between the parties 
provides that in the event of such determination final judgment shall 
be entered dismissing the amended complaint upon the merits as to 
all defendants. The order to be settled herein shall contain a direction 
for the entry of such final judgment. Fees and allowances will be fixed 
in such order. 

On Motion to Disaffirm 


Motion to disaffirm the report of the referee is denied (see memo- 
randum herewith upon the motion to confirm the report). Settle order. 


Survivor of Joint Bank Account Held Tenant in 
Common and Not Joint Tenant 


In re Ungara’s Estate, Surrogate’s Court, 51 N. Y. Supp. (2d) 386 


Where administratrix claims title by survivorship to savings bank 
account in decedent’s name as trustee for administratrix and another, 
who died before decedent, it is held that the burden is upon the 
administratrix to prove that the deposit is made for benefit of 
administratrix and other beneficiary jointly with survivorship. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 208. 
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The law favors a tenancy in common as against a joint tenancy 
where a gift of property is made to two or more persons. A joiut 
bank deposit not in the form provided by section 239 of the Banking 
Law, creates no presumption of survivorship after one depositor’s 
death. 


Proceeding in the matter of the judicial settlement of the account of 
proceedings of Antonetta Mascolo and another, as administrators of the 
estate of Savina Ungara, deceased. 

Administratrix surcharged with half of the balance in a savings bank 
account in deceased’s name as trustee for administratrix and another, 
the entire amount of a bank account in another’s name, and certain 
jewelry and linen in deceased’s possession. 

William Vabnick, of New York City (Louis Bennett and George J. 
Malinsky, both of New York City, of counsel), for administrators. 

H. Eliot Kaplan, of New York City, for objectants. 

Vincent N, Trimarco, of New York City, for creditor. 


HENDERSON, Surrogate.—This is a proceeding for the judicial 
settlement of the account of the administratrix of this estate. 

The decedent herein died on the 26th day of January, 1943, un- 
married and without issue. Her only distributees are the administratrix, 
her sister, and nephews and nieces, the children of a predeceased brother. 

It appears that, among her other assets, the decedent in her lifetime 
was possessed of a bank account in the East River Savings Bank in the 
name of Savina Ungara in trust for Antonetta Mascolo and Vincenzo 
Ungara, containing at the time of her death approximately $8,000; an 
account in the Bank of Manhattan Co. in the name of Sedi Ungara, 
containing a balance of $2,079.49; and certain jewelry and linens. 

Vincenzo Ungara, one of the beneficiaries named in the East River 
Savings Bank account, was a brother of the decedent and predeceased 
her by a few days. 

Antonetta Mascolo, the other beneficiary named in the said account, 
is the sister of the decedent and the administratrix herein. It is her 
present claim that she has title to such bank account by survivorship 
or gift and title by gift of all of the other property mentioned above. 

Upon all the evidence in this case, the court is of the opinion that — 
the administratrix has failed in her burden of proving by clear, 
convincing and satisfactory proof that a valid gift of the aforementioned 
property was made. Accordingly, the objections to the account of the 
administratrix with respect thereto are sustained. 

This determination leaves as the sole issue herein the question as to 
whether or not the administratrix is entitled to all of the monies on 
deposit in the East River Savings Bank trust account, as the sole sur- 
viving beneficiary of such account. 

This bank account creates a tentative trust the characteristics of 
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which are set forth in Matter of Totten, 179 N. Y. 112, 71 N. E. 748, . 
70 L. R. A. 711, 1 Ann. Cas. 900. There is no question that the death 
of Vincenzo Ungara in the lifetime of the decedent terminated his- 
interest in this Totten trust and his estate has no interest therein. 
Matter of Vaughan’s Estate, 145 Misc. 332, 260 N. Y. S. 197. 

The burden of proving that this deposit was made for the benefit 
of the administratrix and her brother jointly with survivorship is upon 
the administratrix. Matter of Post’s Estate, 132 Mise, 209, 213, 229 
N. Y. 8. 799, 803, affirmed 224 App. Div. 830, 231 N. Y. S. 859. 

The law of the state favors a tenancy in common as against a joint 
tenancy where a gift of property is made to two or more persons. 
Section 66 of the Real Property Law provides as follows: ‘‘Every estate 
granted or devised to two or more persons in their own right shall be a 
tenancy in common, unless expressly declared to be in joint tenancy;...’’. 
This applies also to personal property. Matter of Blumenthal’s Estate, 
236 N. Y. 448, 453, 141 N. E. 911, 30 A. L. R. 901. There is no declara- 
tion of joint tenancy in this case. There was no mention of such a tenancy 
or the right of survivorship by the decedent upon the signature card 
given by her when she opened the bank account. The bank book does 
not indicate that the beneficiaries were to share as joint tenants. 

It may also be noted that joint deposits not in the form provided by 
section 239 of the Banking Law do not create any presumption of 
survivorship. Matter of Fenelon, 237 App. Div. 285, 261 N. Y. S. 246, 
affirmed 262 N. Y. 57, 186 N. E. 201, reargument granted 262 N. Y. 539, 
188 N, E. 55, reversed on other grounds, 262 N. Y. 308, 186 N. E. 794. 

At common law, the death of a legatee or devisee prior to a testator 
caused the bequest or devise to lapse. This rule is still the law in this 
state except as modified by section 29 of the Decedent Estate Law. 

If the decedent had made a will and bequeathed the proceeds of this 
bank account to her brother and sister nominatim, without further 
words indicating their type of ownership, they would take as tenants in 
common and not as joint tenants. The survivor would not be entitled 
to the entire legacy, but only her pro rata share. Matter of King, 200 
N. Y. 189, 93 N. E. 484, 34 L. R. A., N. §., 945, 21 Ann. Cas. 412. 

‘‘When a deposit is made in trust, and the depositor dies intestate, 
leaving it undisturbed, in the absence of other evidence the presumption 
seems to arise that a trust was intended in order to avoid the trouble 
of making a will.’’ .Matter of Totten, 179 N. Y. 112, at page 124, 71 
N. E. 748, at page 752, 70 L. R. A. 711, 1 Ann. Cas. 900. 

There is nothing in the nature of the Totten trust which gives to the 
administratrix herein any greater interests than she would receive by 
a testamentary disposition ef the subject matter of such trust. 

Accordingly the administratrix is entitled only to her one-half share 
of this bank account. 

The administratrix will be surcharged with one-half of the balance 
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in the East River Savings Bank and the entire amount of the account 
in the Bank of Manhattan Co. in the sum of $2,079.49. She will also 
be surcharged with the jewelry and linens hereinbefore mentioned. If 
no agreement by the parties is made as to the value of such personal 
property or as to its distribution in kind, the property may be sold by 
the administratrix upon notice to the other distributees. If a sale is 
made, a supplemental account of her proceedings should be filed without 
undue delay. 

This disposes of all questions submitted for determination. Objection 
1 (¢) was withdrawn upon the hearing. 

Proceed accordingly. 


Draft Deposited for Collection Prior to Suspension of 
Bank Created Relationship of Trustee and 
Cestui Que Trust 


——_—_— 


Crites v. Fulton, Court of Appeals of Ohio, 58 N. E. Rep. (2d) 437 


The date when a bank ceases the regular transaction of its busi- 
ness, as where it is forced to go upon a drastic restriction of with- 
drawal basis by the state, thus ceasing to be a going bank, and no 
longer performs its functions as a bank, is determinative of the 
time when the relationship of principal and agent between a bank 
acting as collector of a draft, and the owner of the draft terminates. 

Plaintiff, an executor, deposited draft with defendant bank for 
collection. Before money was collected for the plaintiff the defendant 
bank acting under orders of State Superintendent of Banks sus- 
pended payments on deposit liabilities excepting 1 per cent thereof. 

It was held that pursuant to General Code, Secs 710-89, 710-107a, 
714, the relationship existing between the plaintiff and defendant 
bank, prior to suspension order of the state superintendent of banks 
requiring it to cease regular transaction of its business, was that of 
principal and agent and not creditor and debtor. The money 
subsequently collected by the bank on the draft deposited by the 
plaintiff for collection came into its hands as trustee. The relation- . 
ship was one of trustee and cestui que trust (beneficiary). 


Thomas J. Herbert, Atty. Gen., and Fred E. Renkert, Special Counsel, 
of, Akron, for appellant. 
Burroughs & Burroughs, of Akron, for appellees, 


DOYLE, J.—This action was commenced in the Court of Common 
Pleas of Summit county by the plaintiffs therein, appellees here, E. F. 
Crites and Ralph Burroughs, executors of the estate of John F. Proehl, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 327. 
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deceased, and proceeded against the superintendent of banks of the. 
state of Ohio as liquidator of the property and assets of the First- 
Central Trust Co. of Akron, Ohio. The petitioners prayed in the action 
that ‘‘a trust be declared upon the assets of the bank for the payment 
of plaintiffs’ claim’’; that ‘‘a preference be declared for the payment 
of the claim,’’ and that ‘‘the defendants . . . be required to allow plaintiffs 
a preferred claim in the liquidation of the defendant The First-Central 
Trust Co. in the sum of Four Thousand Dollars,’’ together with interest 
at the rate of 6 per cent per annum from March 10, 1933, ‘‘and for 
judgment for said preferred claim, for the payment of said claim, and 
for costs of this action and other equitable and proper relief.’’ 

The cause was heard in the trial court upon an agreed statement of 
facts. A judgment granting the prayer of plaintiff was rendered 
therein. The defendant superintendent has appealed to this court upon 
questions of law. 

The facts of the case appear as follows: E. F. Crites and Ralph 
Burroughs at the start of this controversy and prior thereto were the 
executors of the estate of John F, Proehl, deceased. Crites conducted 
an insurance agency in Barberton, Ohio, and in connection with the 
agency kept a commercial bank account in the Barberton branch of the 
First-Central Trust Co. in the name of ‘‘E, F. Crites, agent.’’ This 
account had no connection with other accounts kept in the same bank 
by Crites as coexecutor of the estate of Proehl, deceased, and was used 
only as a convenience for his insurance agency. A part of the assets 
of the Proehl estate consisted of a house and lot. This house was 
insured against fire loss in the American Insurance Co. of Newark, 
N. J. It burned. Upon proof of loss the said fire insurance company 
forwarded its draft, payable through the Federal Reserve Bank of 
New York, at the National Newark and Essex Banking Co. of Newark, 
N. J.; the payees being the devisees of the said Proehl, deceased, the 
First-Central Trust Co. (as trustee), and the executors heretofore 
named. Proper endorsement was made by each of the payees. 

Crites then caused the draft to be ‘‘deposited,’’ along with other 
deposits, in his ‘‘agency’’ account with the Barberton branch of the said 
First-Central Trust Co. In connection with this ‘‘deposit,’’ I quote 
from the agreed statement of facts: 


‘On said 25th day of February, 1933, the stenographer in the office 
of plaintiff E. F. Crites, in the course of usual routine in the office and 
without special instructions from said E, F. Crites, prepared a deposit 
slip in the usual form used in connection with said E. F. Crites, Agent, 
account, listing all the items in the office to go to the bank, and included 
in said slip a number of items which had come in and among other items 
said draft of $4,000.00 which had been originally mailed by the insurance 
company to E. F. Crites as insurance agent and by him mailed to Ralph 
Burroughs to secure indorsements of various devisees of John F. Proehl, 
who were payees, in accordance with the usual course of business in the 
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estate, and after the securing of said indorsements had been mailed back 
to said E, F. Crites by the executor Ralph Burroughs who had sent it in 
for attention and banking pursuant to the usual course of business 
between the executors above described, said stenographer, without in- 
structions, including said $4,000.00 in said deposit slip, instead of making 
a deposit slip for the executors’ commercial account as she had regularly 
done with other estate items because it was a draft for a fire loss, and 
on the morning of said 25th day of February, 1933, said E. F. Crites in 
view of the presence of the draft for said $4,000.00 among said items and 
of his knowledge that said draft was a deferred item which would not 
immediately be available for credit like a check, himself took the slip 
and items listed thereon to the bank, instead of having the stenographer 
attend to this as she usually did, with the intention of withholding the 
item of said $4,000.00 from the deposit and of sending same through said 
bank as a special item for collection and upon his arrival at the branch 
bank so stated to said K. F. Sonnhalter, then in charge of said branch 
bank and then present at the bank, whereupon said K. F. Sonnhalter, 
acting in his capacity as manager of said branch bank, asked the plaintiff 
E. F. Crites not to send said draft through as a separate item for 
collection on account of the greater amount of work to the bank involved 
in so doing and suggested that the said E. F. Crites should put the draft 
through by depositing same in his commercial account. 

‘«Thereupon the plaintiff E. F. Crites told said K. F. Sonnhalter that 
said draft was the draft belonging to the estate of John F. Proehl, 
deceased, for the fire loss and did not belong to said E. F. Crites 
personally or in connection with his said agency business and told said 
K. F. Sonnhalter that he, the said E. F. Crites, would draw a check on 
the E. F. Crites, Agent, account upon the collection and receipt of the 
proceeds from said draft to the order of the defendant The First-Central 
Trust Company, Trustee, in order to transfer said $4,000.00, the proceeds 
of said draft, to the trust department of said defendant to which plain- 
tiffs were going to distribute the proceeds from said draft as a devisee 
and trustee under the will of said John F. Proehl, deceased, and it was 
thereupon agreed between said K. F. Sonnhalter, as manager of said 
Barberton branch bank of said The First-Central Trust Company and 
said E. F. Crites that said E. F. Crites should deposit said draft for 
$4,000.00 in his said ‘E. F. Crites, Agent,’ account, that said K. F. 
Sonnhalter would inform said E. F, Crites when the procéeds of said 
draft had been collected and were available in said checking account of 
E. F. Crites, Agent, to be checked against and that said E. F. Crites 
would draw no check against the deposit of said draft or against its 


proceeds in said account of E. F. Crites, Agent, until the proceeds of — 


said draft had been actually received by said The First-Central Trust 
Company and were available in said account. 

‘‘Thereupon, said draft, pursuant to the said conversion and agree- 
ment, was deposited with said deposit slip and the other items mentioned 
thereon by the said E. F. Crites, Agent, and was forwarded by said 
The First-Central Trust Company for collection.’’ 


Continuing with the facts we find that the bank, upon receipt of the 
draft, forwarded it through the usual channels for collection. 

Collection was made and the money was available to the First- 
Central Trust Co. on March 7, but was not actually paid to it until 
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March 22, 1933. However, on February 27, 1933, the general assembly - 
of the state of Ohio passed, as an emergency measure, Secs. 710-89 and 
710-107a, G.C, Under authority of the latter section, the state superin- 
tendent of banks issued an order as of March 1, 1933, suspending 
payment on all deposit liability of the said First-Central Trust Co., 
excepting only 1 per cent thereof. The order became effective at the 
close of business on March 1. In April a conservator was appointed for 
the bank, and on June 21, it was finally completely ‘‘taken over’’ by the 
superintendent of banks for liquidation. 

From the facts stated, we conclude, in short, that Crites agreed with 
a responsible officer of the bank, Mr. K. F. Sonnhalter, that the bank 
would collect the draft in the manner suggested by the officer, and that 
‘when it was collected Crites would be notified, at which time he could 
draw upon the funds so collected; that before the draft was collected the 
bank was acting under orders of the superintendent of banks of the 
state of Ohio, whereby all payments on deposit liabilities were suspended 
excepting 1 per cent thereof. This order was in compliance with Sec. 
710-107a, G. C. 

We further conclude that the legal relationship of principal and 
agent existed at the time the draft was ‘‘deposited’’ for collection, and 
continued at least until the bank was forced to go upon a drastic restric- 
tion of withdrawal basis by the state. Whatever the relationship was 
between then and the time at which the money was received by the bank, 
the relationship between the bank and the plaintiff at the latter time 
was that of trustee and cestui que trust. At no time was the relationship 
that of debtor and creditor. 

At no time from the beginning of the transaction did Crites have a 
legal right to draw upon the deposit, because, under the circumstances, 
the relationship of debtor and creditor could not have arisen until the 
money was collected. This being so, what law governs the rights of 
‘‘depositors’’ whose ‘‘deposits’’ (in the form of drafts, ete. for 
collection) are collected by a bank acting in the capacity of an agent, 
which bank has suspended payment to the extent of 99 per cent, and such 
suspension of payment has become effective prior to the time that it was 
actually taken over for liquidation by the state? 

As stated by the trial court, the money for the draft in question was 
not available to the bank until March 7, 1933, and in fact was not paid 
to the bank until March 22—which was 21 days after the bank ceased to 
function as a bank. 

As stated further by the trial court, if the bank had been taken over 
for liquidation on March 1 or March 2, 1933, or had otherwise operated 
under supervision other than its own, and the money for the draft had 
thereafter come into the bank or to such supervisor thereof, there is no 
question but that the owners would have a preference, both on principle 
and by reason of Sec. 714, G. C. 
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The trial court further found, upon authority of Levi v. National 
Bank, Fed. Cas. No. 8, 289, 5 Dill. 109, 110, as quoted in Jones et al. v. 
Kilbreth, 49 Ohio St. 401, at page 411, 31 'N. E. 346, at page 349, and the 
Jones case itself, that the date when a bank ceases the regular transaction 
of its business—in this case when the bank suspended to the extent of 
99 per cent, ceased to be a going bank, and no longer performed its 
functions as a bank—is determinative of the time when the relationship 
of principal and agent between a bank acting as collector of a draft, and 
the owner of the draft, terminates; and that in this case any money 
coming into the hands of the bank on the draft of Crites after March 1, 
1933, came into its hands as trustee. : 

This court finds that the trial court did not err in its application of 
the law to the facts. The judgment as entered without interest will” 
therefore be affirmed. 


Unindorsed Note Returned to Original Payee 
Not Bill of Exchange 


Bank of Commerce of Louisville v. Abell, Court of Appeals of Kentucky, 
184 S. W. Rep. (2d) 86 


Where a demand note payable to order is never indorsed by the 
transferor and is returned to the transferor (the original payee) 
under a disclaimer of title, and is in the payee’s possession at the 
time that action is brought on the note, it is held that the note does 
note acquire the footing of a bill of exchange and collection thereof is 
not barred by five year statute of limitations, notwithstanding that 
the note was executed more than five years prior to commencement 
of action. 


Action on a note by the Bank of Commerce of Louisville and others 
against G. W. Abell. From a judgment dismissing the action, plaintiffs 
appeal. Reversed. 

Abraham & Guthrie, of Louisville, for appellants. 

Oldham Clark, of Louisville, for appellee. 


LATIMER, J.—On July 1, 1935, G. W. Abell executed his promissory 
note in the sum of $2,000 payable on demand after date to the order 
of the Bank of Commerce of Louisville. On February 7, 1944, said bank 
brought suit on this note. Special and general demurrers having been 
overruled, the defendant filed his answer wherein he admits the execution 
of the note but pleads and relies upon the five-year statute of limitations 
in bar of the plaintiff’s right to recover. Afterwards, the defendant 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1556. 
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filed an amended answer in which he reiterates his plea of limitations, ° 
and further pleads that the plaintiff has no legal capacity to sue, due 
to the fact it has no right, title, or interest in and to the note sued on. 
He also pleads in this amended answer that the note sued on had not 
been listed for taxation, nor had taxes been paid thereon by the holder 
or owner, and pleads and relies upon the failure to comply with the 
provisions of Kentucky Statutes (KRS 132.300) in bar of the plaintiffs’ 
right to recover thereon. The plaintiff also filed amended petition, 
wherein it states that the correct names of the parties plaintiff should be 
Bank of Commerce of Louisville and H. G. Angermeier, T. O. Morton 
and F. M. Rassinier, Trustees of stockholders of the Bank of Commerce 
of Louisville, and asked that the action proceed in the name of the said 
parties plaintiff. By agreement of the parties it was ordered that the 
action be tried by the court without the intervention of a jury. Evidence 
was heard and the court adjudged that the plaintiff, Bank of Commerce 
of Louisville, sold, transferred and delivered the note sued on to the 
Peoples Bank of Louisville, Kentucky, in good faith for value and 
before maturity, and that by reason of same, the note was placed on the 
footing of a Bill of Exchange, and that the cause of action set forth 
in the petition did not accrue within five years next before the commence- 
ment of the action, and, therefore, collection of said note is barred by 
the five-year statute of limitations as provided in Kentucky Revised 
Statutes, Section 413.120. Whereupon, plaintiffs appeal. 

Sometime within the year 1937, the Bank of Commerce of Louisville, 
having decided upon liquidation, entered into an agreement with the 
Peoples Bank of Louisville, wherein and whereby it undertook to, and 
did transfer to the said Peoples Bank, all the assetS of the said Bank of 
Commerce, of every nature or character, with certain specified excep- 
tions, termed trusteed assets, in consideration of which the Peoples Bank 
assumed and agreed to pay all deposits and all outstanding cashier’s 
checks and certificates of deposit issued by said bank. The parts of 
said contract or agreement pertinent to this action are found in portions 
of paragraph 2, and in paragraphs 3 and 4, as follows: 


Ss mS RPE OD - 


—- 
+ 


‘*2. In consideration of the agreement set forth in the succeeding 
paragraph, the first parties undertake to and will cause the Bank of 
Commerce to transfer and assign to the second party all of the assets 
of said Bank of Commerce of every nature or character, except as herein- 
after specified, such assets including but not limited to the following: 

‘‘All property, property rights, privileges, franchises, and other 
property or property rights owned, used or possessed by the Bank of 
Commerce, including its corporate name, good will and business of every 
kind and nature, excepting only the following assets which are to be 
held in trust by the second party as herein specified, to-wit: 

**(1) Note of I. G. Vaughn in the sum of $16,000.00 

**(2) Note of Zelma G. Morton and H. T. Parrott for the sum of 
$30,000.00 
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‘*(3) Note of T. O. Morton for the sum of $30,000.00 

**(4) Note of J. W. Buchanan for the sum of $32,000.00 

**(5) Note of Buchanan-Lyons Company for the sum of $10,000.00 

**(6) Note of R. Walker Wilson for the sum of $10,000.00 and H, T. 
Parrott 

‘*(7) All typewriters, posting machines, adding machines, and other 
movable furniture and equipment. 


‘Each of the assets above enumerated and herein referred to as 
trusteed assets shall be deposited by the Bank of Commerce with the 
second party, as Trustee, for a period of twelve (12) months from date 
thereof, and the second party may, in its uncontrolled discretion, sell, 
transfer, renew, collect or otherwise dispose of any or all of said assets 
and may sue and recover thereon and shall not be liable for any mistake 
of judgment, but shall only be liable for its intentionally wrongful acts 
as Trustee. .. . At the end of twelve (12) months period, any and all of 
the assets then remaining in the hands of the Trustee shall be turned over 
and delivered by the Trustee to T. O. Morton and the undersigned 
stockholders for the use and benefit of the Bank of Commerce stock- 
holders in proportion to their respective stock ownership and interest in 
the Bank of Commerce as of the date of this contract. There is filed 
herewith an itemized schedule of the property purchased in so far as 
the same is presently known to the parties. 


‘*3. In consideration of the foregoing, the second party hereby 
assumes and agrees to pay all deposits of this date in the Bank of 
Commerce as shown by the books of said bank, and agrees to pay all 
outstanding cashier’s checks and certificates of deposit issued by said 
bank, including individual deposits and bills payable, and liability of 
first party under its lease of its banking building, and a complete 
detailed statement of said liabilities so assumed is attached hereto and 
made part hereof, but it is expressly understood that the second party 
assumes no liability to the stockholders of the Bank of Commerce except 
as is expressly stipulated above. 

‘4. The parties of the first part bind themselves that whenever 
requested they will execute and will cause the Bank of Commerce to 
execute any and all writings which may be deemed necessary and proper 
to vest in said party of the second part title to and possession of any and 
all property, real and personal, hereby sold and assigned, or which shall 
expedite or facilitate the collection of any note, discount or draft or 
other claim, and that whenever requested they will execute or cause the 
Bank of Commerce to execute any such additional assignments or legal 
documents as may be useful or necessary to evidence the real intent 
of this agreement.’’ 


Later, the Peoples Bank was taken over by the State Banking Depart- 
ment for the purpose of liquidation. Apparently, the note in question, 
together with other notes that had formerly been charged off by the 
Bank of Commerce, was among the assets of the Peoples Bank. During 
the process of liquidation of the said Peoples Bank, and in an action 
between the said Peoples Bank and the Bank of Commerce, an agreed 
judgment was entered in the Jefferson Circuit Court, Chancery Branch, 
First Division, wherein it was agreed that the trusteed assets excepted 
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in the agreement above, and all the notes, including the Abell note sued 
on, which were charged off items of the Bank of Commerce, and to 
which the said Peoples Bank or its liquidating agent had no title, were 
returned to H, G. Angermeier as Trustee for the stockholders of the 
Bank of Commerce. Thereafter, and as stated above, on the 7th day of 
February, 1944, the instant action was instituted. 


The appellee contends that since his pleas of no legal capacity to 
sue and failure to comply with the provisions of Kentucky Revised 
Statutes 132.300, relative to the listing of said note for taxation, were 
unchallenged, they should be taken as confessed. To this position of 
the appellee, we cannot attach significance. This question seems not 
to have been raised below. However, in view of the fact that this suit 
was brought on an unendorsed note made payable to order; that it was 
returned by the Peoples Bank under a disclaimer of title to Trustee 
of Stockholders of the Bank of Commerce, it is obvious that the real 
parties in interest are parties to this action. It is further obvious, that 
it was unnecessary for a listing of said note ‘for purposes of taxation, 
and Section 132.300 of Kentucky Revised Statutes affords the appellee 
no defense. This question is clearly settled in the case of Catron v. 
Rasnick et al, 264 Ky. 58, 94'S. W. 2d 299, 301, in which the court said: 


‘The appointment of appellants as trustees for depositors and credi- 
tors was merely a part of a reorganization plan, and under the law the 
placing of the bank in the hands of a conservator was in effect the same 
as placing it in the hands of a receiver. State and national banks make 
reports and are assessed under the provisions of section 4019a-10, 
Kentucky Statutes, and the assessing officers of counties, cities, towns, 
and taxing districts only assess the shares of a bank and its real estate 
for taxation; and do not assess its notes and other securities. Section 
4019a-10 applies to banks in the course of reorganization or liquidation, 
and, when the Bank Conservation Act is considered in connection with 
our statutes, it is apparent, and we are constrained to hold, that in the 
circumstances appellees were not required to list the note in controversy 
with the county assessing authorities. Therefore section 4019a-13, supra, 
relied on, affords appellants no defense.’’ 


This leaves for decision, then, the question as to whether or not this 
note was placed on the footing of a Bill of Exchange so as to make the 
five-year statute applicable. Appellants contend that the note was 
transferred to the Peoples Bank after maturity, and, consequently, the 
Peoples Bank did not become a holder in due course, so as to place the 
note upon the footing of a Bill of Exchange. True, the note was payable 
on demand. Mr. Angermeier, as President of the Bank of Commerce, 
claims he made demand before the period of liquidation. This was 
denied by the defendant. Anyway, the note. was not transferred until 
about 25 months after date of execution. However, in view of the 
following, it will be unnecessary to discuss this question. The all 
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important and controlling fact in this case is the date of the endorsement. 
Our negotiable instrument law differentiates, as to the time of negotia- 
tion, between instruments payable to bearer and to order. Paragraph 
356,030, Kentucky Revised Statutes states as follows: 


‘An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof. If payable to bearer, it is negotiated by delivery; if payable 
to order, it is negotiated by the endorsement of the holder, completed 
by delivery.’’ 


The status, thereof, of the Peoples Bank of Louisville, with regard 
to the paper must be based alone on a negotiation. The instrument sued 
on is payable to order and can be negotiated only by the endorsement of 
the Bank of Commerce and completed by delivery. It is evident that the 
Peoples Bank of Louisville, were holders of the instrument without 
endorsement throughout the entire time it was in its possession. Such 
a holding vested in the transferee such title as the Bank of Commerce 
had, subject however, to any defense available against said Bank of 
Commerce. While it is true, the Peoples Bank acquired, not only as a 
matter of law, but under Paragraph 4 of the agreement above, the 
right to have the endorsement of the Bank of Commerce, yet until such 
endorsement had actually been given, the Peoples Bank held only an 
equitable title, while the Bank of Commerce had the legal title. In order 
to determine the time when a transferee becomes a holder in due course, 
it is necessary to look at the date when the endorsement is actually made 
as that is the time negotiation takes effect for that purpose. This is 
statutory. Kentucky Revised Statutes, 356.049. 


‘‘Where the holder of an instrument payable to his order transfers 
it for value without endorsing it the transfer vests in the transferee such 
title as the transferor had therein, and the transferee acquires, in 
addition, the right to have the endorsement of the transferor. But for 
the purpose of determining whether the transferee is a holder in due 
course, the negotiation takes effect as of the time when the endorsement 
is actually made.’’ 


In support of this, see also the cases of Karsner v. Cooper, 195 Ky. 8, 
241 8. W. 346, 25 A. L. R. 159; Lawyers’ Realty Co: v. Bank of Ludlow 
et al., 256 Ky. 675, 76S. W. 2d 920, and cases cited therein. 

The note in question was payable to order. It was never endorsed 
and was returned to original payee under the disclaimer of title, and was 
in payee’s possession at time of instituting suit. The court below was 
in error in adjudging the note to be on the footing of a Bill of Exchange 
and that the collection thereof is barred by the five-year statute of 
limitations. 

Judgment reversed. 

Whole Court sitting. 





THE BANKING LAW JOURNAL 243 


Bank Precluded from Recovery on Accommodation 
Note 


Whitesboro National Bank v. Wells, Supreme Court of Texas, 134 
S. W. Rep. (2d) 276 


A bank in its own right cannot recover on paper of which it is 
accommodation payee. 

An accommodation maker of note to a bank at the time of its 
execution did not know note was to be issued by bank as an apparent 
asset, or to cover alleged shortages in its assets, or that note was 
placed among the assets of the bank and was relied upon as such by 
bank examiners and others interested in bank. A few days after 
execution and delivery of note by accommodation maker the president 
of bank gave maker his personal note secured by stock in bank as 
collateral. Subsequently thereto maker filed a claim on the note 
against the estate of the deceased president of the bank and collected 
the sum of $575. Bank sued maker on the note. 

It was held that the giving of his personal note with stock as 
collateral did not alter maker’s status to a maker for value. The 
court further held that the partial collection from decedent’s estate 
did not alter maker’s obligation to that of a maker for value. It was 
also held that where it was found that the accommodation maker did 
not know note was to be used by bank as an apparent asset, or to 

- cover shortages in bank’s assets, in the absence of any one being 
misled and suffering loss, the maker was not estopped from claiming 
defense of being an accommodation maker in bank’s suit on note, 
notwithstanding note was placed among bank’s assets and it was 
relied upon as such by bank examiners and others interested in bank. 


Action by the Whitesboro National Bank against Mrs. W. N. Wells. 
Judgment for defendant was affirmed by the Court of Civil Appeals, 
182 S. W. 2d 516, and plaintiff brings error. 

Judgments of lower courts affirmed. 

Jesse F'. Holt, of Sherman, for petitioner. 

Olan R. Van Zandt, of Tioga, for respondent. 


SLATTON, Commissioner—The controversy in this court concerns 
a promissory note which was executed by Mrs. Wells to petitioner bank 
in the principal sum of $2,500. With regard to this note the jury found: 
(1) That Mrs. Wells did not know at the time of executing the note that 
it was to be used by the bank as an apparent asset; (2) she did not know 
at the time of executing the note that it was to be used by the bank to 
cover shortages in the assets of said bank; (3) that said note was placed 
among the assets ofi said bank and was relied upon as such by bank 
examiners and others interested in said bank; (4) that Mrs. Wells did 
not receive anything of value for executing said note. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 38. 
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The trial court denied the bank any recovery on the note. The 
judgment of the trial court was affirmed by the El Paso Court of Civil 
Appeals. 1828. W. 2d 516. 

The bank seeks to reverse the judgment of the lower courts on two 
grounds: First, it says that Mrs. Wells is not an accommodation maker 
of the note because the president of the bank a few days after she 
executed her note to the bank, gave to Mrs. Wells his personal note for 
the same amount as the note in suit, which was secured by stock in the 
petitioner bank. The only evidence in the record with reference to the 
transaction between Mrs. Wells and the president of the bank is the 
testimony of Mrs. Wells. It cannot be said as a matter of-law that the 
transaction with regard to the president of the bank giving his personal 
note, together with shares of stock as collateral to Mrs. Wells, a few days 
after Mrs. Wells executed and delivered the note in suit, had the effect 
of changing the status of Mrs. Wells from an accommodation maker to 
that of a maker for value. The evidence of Mrs. Wells is sufficient to 
support the inference that the president delivered his personal note and 
collateral to Mrs. Wells for the purpose of relieving her of any chance 
of loss in lending her credit to the bank. In the absence of a jury finding 
to the contrary, it cannot be said that Mrs. Wells is not an accommodation 
maker of the note in suit. It has been held in other jurisdictions that 
the accommodation party’s having taken security for the loan of his 
eredit does not prevent the paper from being accommodation paper. 
See authorities collated in 11 C, J. S., Bills and Notes, p. 298, § 742, 
subd. e. 

The filing of a claim on the note with the estate of the deceased 
president of the bank by Mrs. Wells and the collection thereon of the 
sum of $575 cannot have the effect of changing her legal obligation with 
respect to the note in suit in the absence of facts sufficient to create an 
estoppel against her which would in law preclude her setting up as a 
defense to the note that she was an accommodation maker. The bank is 
in voluntary liquidation pursuant to Title 12, Section 181, U. 8. C. A. 
Such a voluntary liquidation must be by the vote of shareholders owning 
two-thirds of the bank’s stock. The liquidation is conducted by a 
designated person or committee under the supervision of the board of 
directors of the bank, and in accordance with law. Whether the bank 
was insolvent at the time of its going into voluntary liquidation does not 
appear, either from the pleadings or the proof. Neither does it appear 
that there are debts owing by the bank. There is no showing of any 
creditors of the bank. For these reasons the bank in this suit is in the 
same position as if it were a going concern, and under well-settled rules 
of this court a bank in its own right cannot recover on paper of which 
it is accommodation payee. Commercial State Bank v. Ellington, Tex. 
Com, App., 24 S. W. 2d 359; Central National Bank v. Lawson, Tex. 
Com. App., 27 8. W. 2d 125. 
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The second contention of the bank is that the trial court should have’ 
rendered judgment in favor of it upon the finding of the jury, that the 
note for $2,500 was placed among the assets of said bank, and that it was 
relied upon as such by bank examiners and others interested in said 
bank. The bank relies on the cases of Brand, Banking Commissioner v. 
Korth, 128 Tex. 488, 99 S. W. 2d 285, and many other cases of the same 
import. The rule announced in these cases is predicated upon the 
doctrine of estoppel and, if it were shown in this tase that anyone 
dealing with the bank had been misled through the placing of this 
accommodation paper in the assets of the bank, and had suffered loss 
thereby, the doctrine of estoppel would rightly apply here. But, as we 
have pointed out, so far as this record goes there are no facts sufficient 
in law to invoke the doctrine of estoppel against Mrs, Wells. 

The judgments of the lower courts are affirmed. 

Opinion adopted by the Supreme Court. 


Bank Not Liable for Payment to Person Other Than 
Depositor On Presentment of Passbook 


Weigel v. First National Bank, Court of Appeal of Louisiana, 20 So. Rep. 
(2d) 21 


The rule incorporated in a passbook that bank is not liable for 
withdrawals made by a person presenting bank book is valid, but the 
bank must exercise reasonable care in making payment to a person 
other than depositor and it is liable for failure to exercise such 
requisite care. 

The owner of the passbook of deposit in the defendant bank, the 
plaintiff in the instant case, was at the time that withdrawals were 
made from plaintiff’s savings account an inmate of a federal 
penitentiary. The latter fact concerning the plaintiff was known to 
the defendant bank. The evidence showed and established that 
defendant bank had reason to believe, that the plaintiff’s sister, at 
the time of the various withdrawals from the account, was authorized 
by plaintiff to make said withdrawals. The withdrawals were .osten- 
sibly made, according to information given to the defendant bank by 
the sister for the purpose of defraying counsel fees incident to the 
plaintiff’s parole from the federal penitentiary. 

It was held that the burden was upon the bank to establish that 
it was free from negligence in permitting withdrawals in order to 
be relieved from liability to plaintiff. In the instant case the 
evidence was sufficient to establish that the defendant bank was free 
from negligence in. making the payments as requested by plaintiff’s 
sister. The circumstances surrounding. the plaintiff’s status at the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 469. 
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time of the withdrawals were fully known to the defendant bank and 
in view of the explanation given by the sister for the purpose of: the 
withdrawals, the bank had every reason to believe that the sister was 
fully authorized by plaintiff to cause the withdrawals to be made. 


Suit by Charles M. Weigel against First National Bank to recover 
amount of money allegedly withdrawn from plaintiff’s account by an 
unauthorized person. From the judgment for plaintiff, defendant 
appeals. : 

Reversed and suit ordered to be dismissed. 

Maurice B. Gatlin, of New Orleans, for plaintiff-appellee. 

John E. Fleury, of Gretna, for defendant-appellant. 


McCALEB, J.—This is a suit by a depositor in the savings depart- 
ment of the defendant bank to recover the sum of $167 which he alleges 
was withdrawn from his account by an unauthorized person. The 
defense of the bank is that, while it permitted the withdrawal from the 
account by a person other than plaintiff, it was within its rights in so 
doing for the reason that the party requesting the withdrawal presented 
to it the savings account passbook which had been issued to plaintiff; 
that, furthermore, the party presenting the book was the authorized 
agent of the plaintiff and that it is not responsible, in any event, because 
the payment was made in good faith and without negligence on the part 
of its officers and employees. 

After a trial in the lower court on this issue, there was judgment 
in favor of plaintiff for the amount claimed. The defendant has appealed 
from the adverse decision. 

The record reveals the following facts which are not disputed by 
the parties. On January 9, 1939, plaintiff, who is a resident of Gretna, 
Louisiana, was convicted in the United States Distriet Court for the 
Eastern District of Louisiana for unlawfully dealing in the distribution 
of marijuana cigarettes and was sentenced to serve 21 months in the 
Atlanta penitentiary. At the time of his conviction, he had on deposit 
in a savings account with defendant, First National Bank of Gretna, the 
sum of $167.06. During the period of his incarceration, his savings 
account passbook was in the possession of his sister, Mrs. Walter Hattier, 
who apparently attended to his affairs and cared for his children and 
with whom he corresponded regularly. Prior to July 31, 1939, arrange- 
ments were made whereby plaintiff was able to file an application for 
parole which was subsequently granted to him after 10 months of 
confinement. 

On July 31, 1939, Mrs. Hattier went to the defendant bank and 
requested it to pay Mr. Joseph Rosenberg, an attorney of New Orleans 
who had defended plaintiff at his trial in the Federal Court, the sum of 
$50 out of plaintiff’s savings account. Upon the representation of 
Mrs. Hattier that plaintiff desired the withdrawal for the purpose of 
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paying Mr. Rosenberg a fee for services to be rendered in connection with . 
plaintiff’s application for parole and the presentation of plaintiff’s pass- 
book (together with certain letters written by him), the bank acceded 
to her request and gave her a cashier’s check, payable to the order of 
Mr. Rosenberg, for the sum of $50. On the following day, August Ist, 
Mrs. Hattier again repaired to the bank with plaintiff’s passbook and 
withdrew the balance in plaintiff’s saving account amounting to $117.06. 
This withdrawal was made by the issuance of another certified check, 
payable to Mr. Rosenberg, who (Mrs. Hattier informed the bank) was 
dissatisfied with the $50 payment and insisted upon payment of a larger 
amount for the services he was to render in connection with plaintiff’s 
application for parole. Since the $117.06 withdrawal had the effect of 
closing out plaintiff’s account, Mrs. Hattier delivered the savings pass- 
book to the bank and it was subsequently destroyed by the latter. 

After plaintiff was released on parole by the Federal authorities, he 
made demand upon the bank for payment of the $167.06 which had been 
previously paid to Mr. Rosenberg upon Mrs. Hattier’s representations. 
This suit followed the refusal of the bank to comply with his request. 

The bank primarily contends that it had the right, under its rules 
and by-laws, to permit Mrs. Hattier to withdraw funds from plaintiff’s 
savings account merely upon her presentation of plaintiff’s savings 
account passbook and without any order, written or otherwise, from him. 
The rule relied upon, which is printed in the savings passbooks issued 
to the depositors of the bank, provides: 


‘*Article VII. The Pass book shall be the voucher of the depositor, 
and the possession of the Pass Book shall be sufficient authority to the 
bank to warrant any payment made and entered therein.’’ 


Rules and by-laws, such as the one above quoted, are generally 
recognized throughout this country as valid and binding upon the 
depositor. See 9 Corpus Juris Secundum, Banks and Banking, § 987, 
pages 1411 and 1412. But it is also established by the jurisprudence 
that, despite the incorporation of a rule that the bank is not liable for 
withdrawals made by persons presenting the bank book, the bank is 
required to exercise reasonable care in making payment to a person 
other than the depositor himself and it is liable for the failure to 
exercise such care. See 9 Corpus Juris Secundum, Banks and Banking, 
§ 1006, pages 1429 and 1430. In 7 American Jurisprudence, Verbo 
‘*Banks,’’ Section 618, page 447, it is stated: 


‘*Such provisions, when reasonable and assented to by the depositor, 
are upheld by the courts as binding upon the parties. The usual pro- 
vision is that payment made to a person presenting the passbook shall 
be good and valid on account of the depositor unless the book lItas been 
lost and notice of such loss has been given to the bank; such provision 
has been upheld as valid, and where there is no negligence on the part 
of the bank, the payment is binding upon the depositor.’’ 
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It follows from the foregoing that the rule depended upon cannot 
protect the bank from liability where its officers and employees were 
guilty of negligence in making the payment. Consequently, in the 
instant case, since the agents of the bank knew that plaintiff was in the 
penitentiary at the time the funds were withdrawn, defendant is 
responsible, unless the evidence shows that Mrs. Hattier was duly . 
authorized by plaintiff to make the withdrawals or unless, if not author- 
ized, the representations made by her to the bank were of such a 
character as to lead a reasonably prudent person to believe that she did 
possess such authority. In other words, the burden was upon the bank 
to establish that it was free from negligence in permitting the 
withdrawal. 

The evidence produced by the bank in support of its contention that 
the withdrawals were rightfully made consists of certain letters written 
by plaintiff to Mrs. Hattier, the latter’s testimony and that of Mr. W. R. 
White, its cashier. Mrs. Hattier declared, in substance, that, when her 
brother was sent to the penitentiary, he obtained permission from the 
warden to correspond with her and that they corresponded regularly; 
that, about a month before his incarceration, plaintiff brought her his 
savings account passbook and a note payable to him by a Mr. Frank 
Langridge for safekeeping; that she also cared for his three children 
after he went to the penitentiary; that he had told her, before he went 
to the penitentiary, that he did not wish the Federal Government to find 
out that he had money in'the bank or other assets because the marijuana 
cigarettes, which he had sold, were subject to tax and that he was afraid 
that the government might seize his assets for the payment of the tax 
which might be due; that, because of this, he could not mention anything 
about the bank in his letters; that he would use the name of his cousin, 
Elmer Weigel, who worked at the bank, or Dick White, the cashier, and 
that, when he did so, she would understand what he meant. She further 
says that, during March, April and May of 1939, plaintiff wrote to her 
concerning his application for parole and advised her to consult his 
lawyer, Mr. Rosenberg, about the parole papers; that, in accordance 
with his request, she went to see Mr. Rosenberg; that Mr. Rosenberg 
undertook to make out the parole papers and that he was desirous of 
obtaining a fee for his services; that she communicated this information 
to plaintiff and that plaintiff agreed to the payment of the fee, stating 
that she should get it from Elmer Weigel; that, conformably, she went 
to the bank and explained the matter to Mr. White; that she showed 
Mr. White the letters, which plaintiff had written to her, and also 
presented plaintiff’s savings account passbook; that the checks, herein- 
above referred to which are payable to Mr. Rosenberg, were delivered to 
her by the bank and that she, in turn, gave the checks to Mr. Rosenberg. 
Mrs. Hattier’s evidence is amply corroborated by the testimony of 
Mr. W. R. White, cashier of the bank, and also. by several letters, 
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addressed to Mrs. Hattier by the plaintiff which were offered in evidence. 
In one of these letters, plaintiff states: 

‘*Your letter of March 22nd was received and was glad to hear that 
all is well. Sophie, I told you that if you was not sure that Mr. Rosenberg 
could do something, not to give him any money; but if he could, go ahead 
and give it to him. Don’t let the money stand in the way.’’ 

Plaintiff sought to rebut the evidence offered on behalf of the bank 
by testifying at the trial that his sister had no authority whatever to 
withdraw the funds from his account; that he did not give her his savings 
passbook ; that, after he was convicted, his sister broke into his barber 
shop, took his bank book, $300 in cash and also a note for $500 on which 
she collected some money (without his authority) from the maker, 
Mr. Langridge; that Mr, Rosenberg did not perform any services in 
connection with his parole papers and that he made out these papers 
himself. Plaintiff’s testimony was thoroughly discredited on cross- 
examination by counsel for the bank. When confronted with the letters 
which had been offered in evidence, he reluctantly admitted that he had 
written them to his sister.and he was unable to explain many of the 
statements made therein which were in direct conflict with his assertions 
on direct examination. 

After a careful examination of the record, we are not only convinced 
that the defendant bank was free from negligence in making the pay- 
ments to Mr. Rosenberg upon the evidence presented to it by Mrs. 
Hattier but that the latter was duly authorized by plaintiff to make the 
withdrawals from his saving account. A reading of the letters written 
by plaintiff reveals that, during the time of his incarceration in the 
Federal Penitentiary, Mrs. Hattier was keeping his children for him and 
was also attending to his business affairs. In many of these letters, he 
expresses his gratitude to her for what she has done for him. In another 
letter, he comments on the fact that she has received his parole papers 
and asks her who she is going to get to act as his parole advisor, suggest- 
ing that Mr. Archie Stumpf of Gretna, Louisiana might be willing to 
serve, My 

The officers and employees of the bank were well: acquainted with 
the fact that plaintiff was in the Atlanta penitentiary; they also knew 
that Mrs, Hattier was taking care of his children and attending to his 
affairs and that Mr. Joseph Rosenberg was his attorney. Therefore, 
when Mrs. Hattier presented plaintiff’s passbook to Mr, White (together 
with the letters written by plaintiff) and explained the purpose :for 
which the money was being withdrawn, -Mr. White had every reason to 
believe (as we believe) that Mrs. Hattier was fully authorized by 
plaintiff to cause the withdrawals to be made. 

For the reasons assigned, the judgment appealed from is. reversed 
and it is now ordered that plaintiff’s suit-be dismissed at his costs. 

Reversed. 
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Waiver of Payments Under Assigned Lease Made by 
Branch Manager Held Unauthorized 


Vanciel v. Kumle, District Court of Appeals, California, 153 Pac. Rep. 
(24) 785 


An officer of a bank may not release, nullify the contract or 
dispose of property of a bank without consideration. Bank officers 
are authorized to properly manage the property of a bank, but may 
not waive payments due to the bank or give away its property. 
A branch bank, for most purposes is not. regarded as a separate 
institution, but the relationship between the parent bank and its 
branch is that of principal and agent. 

Plaintiffs, as lessors of a mining claim brought suit to recover 
unpaid royalties from defendants, lessees, under the terms of a 
mining lease of said property. The lease was assigned to a bank, 
a defendant in the instant case, to secure the payment of a loan 
procured by the lessees for the purpose of operating the mining 
property. The loan was negotiated through a branch bank of the 
parent bank, the defendant. The loan was made with the approval 
of the parent bank. To secure the loan the mining lease was assigned 
to the bank, including all right, title and interest in and to all rent 
and royalties due or to become due under the terms of the lease. 
Written notice of the assignment of lease was given to the lessees, 
which they acknowledged in writing. The acknowledgment contained 
a clause whereby the lessees agreed to pay over to the defendant bank, 
at a designated branch office, all royalties and rents due and payable 
or which might thereafter become due and payable under the terms 
of the lease. The lease contained a clause whereby the lessees agreed 
to advance the sum of $200 monthly, which sum, was to be deducted 
from an accrual of royalties. Subsequent to the loan the lessees 
made fourteen monthly payments of $200 each to the plaintiff. 

The trial court found, with respect to the royalties, that they 
were made in good faith and that the manager of the branch bank 
consented to the first payment to plaintiff of $200 only, but that he 
made no objection to the remaining payments and that he therefore 
acquiesed to those payments, although all of them were made without 
the authorization, knowledge or consent of the parent bank. The trial 
eourt rendered judgment against the lessees for the amount of the 
payments of royalties to the plaintiff, on the ground that the manager 
of the branch bank had no power to or authority from the parent 
bank to consent to said payments. 

It was held that the statute (Civ. Code, see. 2319, subd. 1.) 
authorizing an agent to do everything necessary or proper and usual, 
in the ordinary course of business, did not authorize the branch 
manager, as agent of the parent bank, though the manager was 
empowered to negotiate the loan, procure execution of assignment 
and subsequent acknowledgment of the lessees, and collect money 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 215. 





THE BANKING LAW JOURNAL 251 


due in accordance with terms of the assigned lease, to waive pay- 
ments, dispose of the parent bank’s (principal’s) property or 
materially change contract terms. 


Action by Charles F. V-anciel and another against Hubert G. Kumle 
and others, a partnership, doing business under the firm name and 
style of Placer Properties Company, such company, and the Bank of 
America National Trust & Savings Association, a corporation, for 
royalties due under a mining lease assigned to defendant bank, which 
filed a plea for moneys unlawfully paid to plaintiffs after the assignment. 
From part of a judgment for defendant bank against defendant 
partners, such partners appeal. 

Affirmed. 

Bush & Ackley, of Oakdale, for appellants. 

H. A. Savage, of Fresno, and T. B. Scott, of Modesto, for respondent. 


THOMPSON, J.—The plaintiffs, as lessors of a mining claim in 
Stanislaus County, brought suit to recover unpaid royalties from 
Hubert and Donald Kumle and Leon Brier, as lessees, under the terms 
of a mining lease of said property. The lease was assigned to the Bank 
of America to secure payment of a loan of $25,000, procured by the 
partnership for the purpose of operating the mining enterprise. The 
bank was made a party defendant in the action. The suit is in the 
nature of an accounting. On trial of the cause, at the close of the 
evidence, the Bank of America was permitted to file a pleading which 
was entitled ‘‘Plea for Moneys Unlawfully Paid to Vanciel After 
Assignment, to Conform to Proof.’’ The court adopted findings 
favorable to the bank. Judgment was rendered in favor of the bank 
against the Kumle and Brier, as members of the copartnership, in the 
sum of $4,731.85, which included fourteen monthly payments to the 
plaintiffs of royalties, aggregating the sum of $2,800, which were made 
without the knowledge or consent of the parent bank. From that portion 
of the judgment which awards to the bank said sum of $2,800, and 
interest, the defendants Kumle and Brier have appealed. 

The plaintiffs leased their placer mining claim in Stanislaus County 
to Hubert and Donald Kumle and Leon Brier, copartners doing business 
under the name of Placer Properties Company, on September 26, 1988: 
The lease contained the following provision: 


““Commencing on January 1, 1939, Lessees agree to advance the sum 
of Two Hundred Dollars ($200. 00) per month, which said sum shall be 
deducted from any royalties accruing hereunder as soon as said royalties 
accrue.’ j 


The lessors and the lessees borrowed from the Oakdale branch of the 
Bank of America National Trust and Savings Association in August, 
1939, the sum of $25,000 to finance the operation of the mining enterprise. 





252 THE BANKING LAW JOURNAL 


That loan was made with the approval of the parent bank. T. C. Smethers 
was the manager of the Oakdale branch of the bank. To secure that 
loan the lease was assigned to the bank on January 24, 1940, including 
all right, title and interest in and to all rent and royalties due or to 
become due under the terms of the lease. On the last mentioned date, 
the lessees, Hubert and Donald Kumle and Leon Brier, were given 
written notice of said assignment, which they acknowledged in writing. 
That acknowledgment contained the following language: 


“We agree to pay over to Bank of America National Trust and 
Savings Association at its Oakdale, California, branch office, all royalties 
and rents now due and payable, and which may hereafter become due 
and payable under the terms of said agreement to the lessors named 
therein,....’’ 


The trial court found that there was due to the bank, under the terms 
of the lease, the aggregate sum of $4,731.85, including therein fourteen 
monthly payments of $200 each, which were wrongfully made by the 
lessees to the plaintiffs between March 21, 1940, and April 11, 1941, 
amounting to $2,800, together with interest. The court, however, further 
found with respect to said fourteen payments of royalties of $200 each, 
that they were made ‘‘in good faith’’ and that T. C. Smethers, the 
manager of the Oakdale Branch of the Bank of America, consented to 
the first payment to plaintiffs of $200 only, but that no objection was 
made by him to the remaining payments and that he therefore 
‘*aequiesced’’ in those payments, although all of them were made without 
the authorization, knowledge or consent of the parent bank. 

The theory upon which the trial court rendered judgment against 

the lessees for the amount of the payments of royalties to the plaintiffs 
was that Smethers, as manager of the branch bank, had no power or 
authority from the parent bank to consent to said payments. 
.+ The appellants contend that the judgment in favor of the bank for 
payments of said royalties in the aggregate sum of $2,800 is not sup- 
ported by the evidence for the reason that Mr. Smethers acted as 
ostensible agent for the parent bank in authorizing those payments to 
plaintiffs, and that the court abused its discretion in permitting the 
bank to file an amended pleading to conform to the proof in that regard 
adduced at the trial. 

There may be a conflict of evidence as to whether Smethers acquiesced 
in other than the first $200 payment of royalties to the plaintiff, after 
the assignment of the lease. Both Hubert and Donald Kumle testified 
that ‘‘Mr. Smethers consented to the making of advanced royalty pay- 
ments to Mr. Vanciel.’’ On the contrary Mr. Smethers testified, in 
effect, that he did consent to the first payment of $200 to the plaintiffs, 
but: that he did not consent to any further payments and that ‘‘he did 
not know that Kumle continued paying this advance royalty of $200.00 
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per month to Vanciel until March 1941, when he received a letter and ~ 
statement from Placer Properties Co.’’ He did say that he never talked 
to any of the lessees about their failure to make payments of the monthly 
installments of royalties to the bank ‘‘until some time in the spring of 
1941.’’ In view of the foregoing conflict of evidence, we must assume, 
in support of the findings, that Mr. Smethers, as manager of the branch 
bank, did acquiesce in the payments to plaintiffs of all said monthly 
installments aggregating the sum of $2,800. 

The important question to be determined is whether the Bank of 
America is estopped by its conduct from denying that the manager of its 
branch bank was authorized to waive the payments to the bank of said 
royalties. 

It appears without conflict that Hubert and Donald Kumle and Leon 
Brier had personal written notice on the same date as the assignment 
of the lease that all payments of royalties were to be made to the bank. 
They then agreed in writing to make all such payments to the bank. 
Reliance upon ostensible authority is not justifiable when one has actual 
notice to the contrary. Actual notice of a limitation of authority of 
an agent negatives the assumption of ostensible authority. When 
ostensible authority is held to exist, it presupposes the absence of actual 
notice. 6A Calif. Jur. 1144, see. 651. Section 2318 of the Civil Code 
provides that: 


‘‘Every agent has actually such authority as is defined by this title, 
unless specially deprived thereof by his principal, and has even then 
such authority ostensibly, except as to persons who have actual or 
constructive notice of the restriction upon his authority.’’ 


Section 2319 of that Code provides in part: 


‘‘An agent has authority: 


‘*1. To do everything necessary or proper and usual, in the ordinary 
course of business, for effecting the purpose of his agency; ... .’’ 


The preceding section does not authorize an agent, even though he be 
the manager of a bank empowered to negotiate a loan, procure the 
execution of documents incident thereto and collect the money due in 
accordance with the terms of an assigned lease, to waive payments, 
dispose of property belonging to the principal or materially change the 
terms of the contract. 

In construing the language of the preceding section, it is said 
in California Annotations to Section 51 of Restatement of the Law of 
Agency at page 55 of the Pocket Supplement that: 


“‘In accord see Civil Code, sec. 2319(1), 

‘“*In the exercise of the power delegated, the agent could not go 
beyond it nor beside it, though it is competent for him to perform all 
such subordinate acts as are usually incident to or necessary to effectuate 
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the object expressed.’ (Citing authorities) However, ‘. . . an agent 
empowered to make contracts is not authorized to rescind or modify 
them.’ (Citing authorities) ’’ 


In support of that statement of law, the opinion in the case of State 
Finance Co. v. Hershel California Fruit Products Co., 8 Cal. App. 2d 
524, at page 527, 47 P. 2d 821, at page 823, states: 


‘*That an agent is hired to acquire interests and not to give them up 
is a presumption that may be overcome if the principal had knowledge 
of the change in a contract and did not within a reasonable time counter- 
mand and cancel the modification. The rule is well stated in 31 Cye. 
1387: ‘Presumptively an agent is employed to make contracts, not to 
rescind or modify them, to acquire interests, not to give them up, and 
no power to cancel or vary an agreement is to be inferred from a general 
power to make it, nor has the agent any implied power to waive or give 
up rights or interests for his principal . . . unless the principal knew or 
approved of such modification by the agent.’ ”’ 


With respect to the limitation of acts of an agent,, incidental to his 
authority to make or carry out the terms of a contract, in dealing with a 
third party, it is said in comments on Section 51 of Restatement of the 
Law of Agency, at page 127: 


**Since such acts are not incidental to the making of a contract, it is 
not inferred that authorizing an agent to make a contract authorizes him 
to alter its terms; to waive its conditions or otherwise to diminish or 
discharge the obligations of the third person.’’ 


And in Section 166 of the last mentioned authority it is said at 
page 406: 


‘*Tf a third person has notice of a limitation of an agent’s authority, 
he cannot subject the principal to liability upon a transaction with the 
agent in violation of such limitation.”’ 


We are of the opinion Mr. Smethers, the manager of the Oakdale 
branch of the Bank of America, was without authority to consent, 
eontrary to the assignment of the lease and written notice thereof, to 
the payment of any monthly installments of royalties to the plaintiffs. 
Such consent to divert payments of money belonging to the bank would 
be ultra vires and void. An officer of a bank may not release, nullify 
the contract or dispose of property of a bank without consideration. 
Bank officers are authorized to properly manage the property of a bank, 
but may not waive payments due to the bank or give away its property. 
Colley v. Chowchilla National Bank, 200 Cal. 760, 767, 255 P. 188, 52 
A. L. R. 569; Bank of America National Trust & Savings Assoc. v. 
Goldstein, 25 Cal. App. 2d 37, 48, 76 P. 2d 545; 4 Zollmann’s Banks and 
Banking, Perm. Ed., p. 259, §§ 2233, 2234. 

Mr. Smethers testified that, with the exception of the first $200 pay- 
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ment of royalties, he did not consent to waive the money due to the 
bank or authorize any payments of royalties to the plaintiffs. He said 
that he had no knowledge of those payments until the report of Placer 
Properties Company was rendered in March, 1941, in which it was stated, 
‘‘Advances to Vanciel at $200.00 per mo Fr Mar/40 to Feb/41, Incl 
$2400.00.’’ Smethers claimed that was the first notice to the bank that 
said payments, with the exception of the first one, had been wrongfully 
made to the plaintiffs. The doctrine of ostensible agency has no applica- 
tion to the facts of this case. 

For most purposes branch banks are not regarded as separate and 
distinct institutions, but the relationship between the parent bank and 
its branches is that of principal and agent. 7 Am. Jur. 41, sec. 25; 
50 A, L. R. 1348, note; 2 Zollmann’s Banks and Banking, Perm. Ed., 
p. 413, § 1296. It is true, as the reviewing courts held in Rutherford v. 
Rideout Bank, 11 Cal. 2d 479, 80 P. 2d 978, 117 A. L, R. 383, Ghiglione 
v. American Trust Co., 49 Cal. App. 2d 633, 122 P. 2d 301, and other 
eases relied upon by the appellants, that a principal who puts an agent 
in .a position that enables the agent, while apparently acting within his 
authority, to commit a fraud upon third persons is subject to liability 
to such third persons for the fraud. In support of that principle the 
opinions in the foregoing cases cite Sections 261 and 262 of Restatement 
of the Law of Agency. That principle has no application to the present 
action. The cases last mentioned were suits for fraud perpetrated by the 
officers of: the respective banks. It is not contended in this case that the 
bank or any of its officers were guilty of fraud. There is no finding of 
fraud in the present case. Fraud was neither pleaded nor proved. 
The preceding citations upon that subject are therefore not in point. 

The court did not abuse its discretion in granting permission to the 
Bank of America to amend its pleading at the close of the evidence to 
conform to the proof adduced at the trial. The cause was tried on the 
theory of an accounting to determine what amount, if any, was due and 
payable under the terms of the assigned lease. That evidence indicated 
that the lessees had wrongfully paid to plaintiffs the sum of $2,800 in 
royalties, without the knowledge or consent of the Bank of America. 
Those monthly installments of royalties were paid to plaintiffs by the 
lessees after written notice and full knowledge that they belonged to, 
and were required to be paid to the bank only, and after the lessees had 
agreed in writing to pay them to the bank. In effect, the pleading which 
is entitled ‘‘Plea for Moneys Unlawfully Paid to Vanciel After Assign- 
ment, to Conform to Proof’’ was a cross-complaint or counter demand 
against the defendants Hubert and Donald Kumle and Leon Brier, for 
royalties due to the bank under the assigned lease, which were wrong- 
fully paid to plaintiffs. The lessees might have likewise asked for judg- 
ment against the plaintiffs for repayment of said sums, but they did not 
do so, and that was not an issue in the case, as the court specifically 
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found. Without.a doubt the bank’s claim for payment of said royalties 
under the terms of the assigned lease were directly related to and grew 
out of the contract and transaction which was the subject of the litiga- 
tion. That claim was therefore a proper issue under Section 442 of the 
Code of Civil Procedure, and the court did not abuse its discretion in 
permitting the bank to amend its pleading, even though it amounted to 
a counter demand against ‘the lessees. It does not appear that the 
appellants were prejudiced in any manner by that ruling of the court. 
The subject of the payments of those fourteen installments of royalties 
was fully covered by various witnesses in behalf of all parties. 
Apparently all the facts and circumstances surrounding those payments 
were fully adduced in evidence. 

The trial court has a sound discretion, in furtherance of justice, to 
permit a party to amend any pleading to conform to the proof adduced 
at the trial (Sees. 470 and 473, C. C. P.; 21 C. J. 209, see. 143), if the 
amendment does not result in changing the scope or nature of the action. 
Abbott v. Limited Mut. Comp. Ins. Co., 30 Cal. App. 2d 157, 85 P. 2d 
961; 21 Cal. Jur. 185, sec, 128; Sweet v. Hamilothoris, 84 Cal. App. 775, 
258 P. 652; 1 Bancroft’s Code Pl., 785, sec. 544. Certainly the amended 
pleading which was filed in this case did not change either the nature or 
the scope of the action which was tried. The order permitting the 
amendment to conform to the proof was not an abuse of discretion. 

That portion of the judgment from which the appeal was perfected 
is therefore affirmed. 


ADAMS, P. J., and PEEK, J., concur. 





TRUST and TAX 
DIGEST 


TRUST DECISIONS 
Surcharge of Trustees for Collusive Sale Without Consent of Bene- 


Provision In Inter Vivos Trust Created No Remainder 

Trustee Fulfilling Main Objective of Trust Not Removable for Deterio- 
ration of Trust Property 

Trust Cannot Be Terminated Where Fixed Time for its Termination is 
Provided Notwithstanding Approval of All Parties in Interest... 

Intent of Testatrix Governs Validity of Legacy to the Estate of De- 


‘Discretionary Powers of Successor Trustee 

Transfers Held in Contemplation of Death 

Disposition of Speculative Holdings 

Beneficiary Entitled to Payment of Fixed Sum of Principal 

Payments By Trustee Out of Income to Reduce Principal of Mortgage 
for Taxes and Repairs Properly Chargeable to Income 

Presumption That Heirs of Decedent Intestate Are Alive Continues 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Surcharge of Trustees for Collusive Sale Without Consent of 
Beneficiaries 


In re Sedgwich, Ohio Court of Appeals, Belmont County, No. 790, 
November 4, 1944. 

Testamentary trustees by collusion with another transferred shares 
of stock, which they held in trust for the benefit of certain persons, 
without the consent of the beneficiaries of the trust. The trustees 
received for such transfer about one-third of the true value of the shares. 
The trustees and transferee were officers of the corporation which issued 
the stock and therefore had access to information which gave them the 
true value of the stock. 

It was held that inasmuch as the trustees did not consult with the 
beneficiaries as to the advisability of the sale, nor was the contemplated 
disposal of the trust stock not communicated to the court, nor its 
approval sought, the trustees assumed full responsibility for the fairness 
of the price accepted from the transferee, and therefore were re- 
quired to charge themselves with the difference between what they 
received for the stock and the true value at the time of its transfer. 

The court further held that where by the express terms of decedent’s 
will income was to be paid promptly, the testamentary trustees had no 
alternative, and could not excuse any failure to comply with the explicit 
terms of the trust, because of the fact that immediate payment of the 
net accumulated income might possibly cause impairment of the corpus. 
It must be presumed that the decedent testate took such a contingency 
into consideration. j 


Provision In Inter Vivos Trust Created No Remainder 


Gross v. Dean, New York Supreme Court, New York County, 112 N. Y. 
Law Journal, 1799, December 22, 1944 


A trust instrument -provided that the income of the trust was to be 
applied for the use of the grantor during her life and after her death 
to ‘‘pay the principal of the Trust Fund as she shall direct by her Will, 
or if the Grantor have no Will, to her estate.’’ 
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It was held that said provision in the instrument created no re- 
mainder. The grantor who was also the sole income beneficiary, was the 
only person beneficially interested in the trust and her revocation of 
the trust terminated the estate of the trustee. 


id 


Trustee Fulfilling Main Objective of Trust Not Removable for 
- Deterioration of Trust Property 


In re Lavin’s Will, Surrogate’s Court, N. Y. Supp (2d) 946. 


Decedent by his will created a trust of property consisting mainly 
of a farm and its equipment and some cash. The trustee named therein 
was not a farmer but was the decedent’s minister. The trust was created 
for the support, care and education of two minor children until they 
should reach the age of 21 years when they were to receive principal. 
The main objective of the trust, the care and education of the children 
had been accomplished by the trustee. 

On petition for removal of the testamentary trustee upon the grounds 
of mismanagement of trust property, it was held that the trustee had 
carried out the general scheme of the decedent and could not be held 
undutiful to his trust because of the neglect of tenant farmer to care 
for the buildings and machinery of the farm and as a result the buildings 
deteriorated and machinery had become almost worthless. The applica- 
tion to remove trustee was denied. Ordinarily the question of how much 
should be expended for repairs of trust property is a matter for sound 
diseretion of the testamentary trustee. 


Trust Cannot Be Terminated Where Fixed Time for its Termination 
is Provided Notwithstanding Approval of All Parties in Interest 


Whitney v. Whitney, Supreme Judicial Court of Massachusetts, 57 N. E. 
° ‘Rep. (2d) 913 

Action brought on contract to recover $1,000 a one-third interest 
in a mortgage. The decedent testatrix by her will devised a house and 
land in trust for her daughter, Estelle, who had been a cripple since 
childhood, for life and on Estelle’s death to testatrix’ three sons John, 
Edward and Francis, in equal shares. (The son John is the plaintiff 
in the instant case.) The sons John and Edward were the executors 
and trustees. As executors they had a power of sale. Decedent testatrix’ 
husband wanted to buy the property. A transaction was then entered 
into whereby the daughter and all three sons, all joined in a deed to 
decedent testatrix’ husband ; John and Edward signing both individually 
and as executors and trustees. The only consideration for the transfer 
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was a mortgage by the husband of decedent testatrix for $3,000 given 
to the three sons individually. Subsequent to the death of the decedent 
testatrix’ husband John brought this action against his administrator 
for $1,000. 

It was held that the plaintiff could not recover. The court held that 
the whole transaction constituted a breach of trust by the executors and 
trustees, notwithstanding the fact that all the beneficiaries including the 
daughter, joined in the deed to the decedent testatrix’? husband. The 
approval of all parties in interest did not cure the breach. There was 
no consideration for the transfer of the property to the trust estate. 
The executors conveyed the trust property for a consideration running 
to themselves individually for their own benefit. This action on the 
part of the executors constituted a-violation of their duty of loyalty to 
the trust. 

The court in its opinion stated, ‘‘It is settled that where the testator 
has fixed the time for the termination of the trust, and where it is active 
and its objects and purposes have not been fully accomplished and its 
termination would not best accomplish the testator’s intent, the trust 
cannot be terminated even with approval of all parties in interest.’’ The 
transaction was one that no court would sanction even upon the request of 
all the beneficiaries. The transaction was a perversion of the trust. 


Intent of Testatrix Governs Validity of Legacy to the Estate of 
Deceased Son 


Rogers v. Walton, Supreme Judicial Court of Maine, 39 Atl. Rep. (2d) 409 


Decedent testate by the fourth paragraph of her will bequeathed 
and devised her residuary estate, which included a bakery business, ‘‘to 
my children who are alive on the date of the execution of this Will in 
trust,’’ to manage and operate, and to divide the net income ‘‘equally 
among my children who are alive at the executign of this Will.’’ By the 
fifth paragraph of her will decedent provided that in the event of any 
of the children living at the time of the execution of the will predeceased 
her, the income and eventually the principal, of his share was to be 
divided in stated proportions among his widow and children. By 
paragraph six of her will decedent provided that upon the death of any 
child during the term of the trust, no new trustee was to be designated 
in his place, but the surviving children were to continue to act as 
trustees. When all the trustees but one died, the survivor was to 
liquidate the residue of the estate and ‘‘thereupon distribute the 
proceeds of this trust to the devisees under the Will, in paragraph four, 
to their estates and to himself, equally.’’ Decedent testate had three 
sons. at: the time she executed her. will and all three survived her. 
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Subsequent to decedent’s death, one of her sons was divorced. He died, 
leaving no widow or issue. Plaintiff in the instant case, executrix and 
sole beneficiary under will of deceased son, brought this. action for 
construction of decedent’s will. Plaintiff contended that the estate of 
deceased son was entitled to share equally with the surviving children 
in the income of the trust and the principal at distribution. 

It was held that the plaintiff, as personal representative of the estate 
of the deceased son was entitled to share equally with the survivors in 
the income of the trust and the principal at distribution. The language 
of paragraph four of the decedent’s will was clear, it meant that the two 
deceased sons, through their personal representatives charged with the 
duty of administering their estates, were to share equally with the 
survivor. The contention that a legacy to the estate of a deceased person 
was void because the estate as such was ineapable of receiving property 
was not tenable when the intent of testatrix in using the words ‘‘to the 
devisees under this will, in paragraph four, to their estates, and to 
himself equally,’’ was apparent and when her obvious purpose could be 
made effective. Plaintiff as personal representative of deceased son, was 
entitled to one-third of net income of trust during its continuance, and 
at the termination of trust to one-third of the principal. 


Discretionary Powers of Successor Trustee 


Estate of George McMurty, New York Surrogate’s Court New York County, 
112 N. Y. Law Journal 1887, December 30, 1944. 

In the eleventh paragraph of his will, testator bestowed certain 
powers upon the fiduciaries. In the beginning of the paragraph he made 
express reference to ‘‘my Executors and Trustees hereinafter named, 
and their successor or successors. ”’ 

It was held that the testator intended that all of the discretionary 
powers conferred upon his trustees, including the power to invest in 
non-legals, could be exercised by the successor trustee as well as by the 
trustee named in the will. The court held in interpreting the afore- 
mentioned paragraph of testator’s will, that there was an express 
recognition of the fact that successor fiduciaries might be required to 
act and of a specific delegation of powers to them. 

In another provision of testator’s will concerning the investment 
of trust funds testator authorized his ‘‘said Trustees to continue to 
hold any such investments or to change the same, and generally to 
invest and reinvest such trust funds in such stocks, bonds or other securi- 
ties, obligations or property whether within or without the class of 
investments usually permitted to trustees, as they in their discretion 
shall deem best.’’ The court held that the reference to ‘‘my said 
Trustees’’ in this lattér provision was clearly intended to include their 
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successors who were expressly referred to in the beginning of the 
paragraph. All of the powers conferred upon the trustees were in- 
cidental to the effective administration of the trust and were not personal 
to the named beneficiaries. The successor trustee was accordingly 
clothed with the same power and authority as the original trustee. 


Transfers Held in Contemplation of Death 


G. A. Koch, Executor v. Commissioner, U. S. Circuit Court of Appeals, 
Ninth Circuit. 

About 1936, decedent was seriously injured and in May 1938 had a 
paralytic stroke. Up to his death, June 29; 1939, his recovery was 
partial; the after effects, together with the accident disability and 
general senility, had made him an invalid. Decedent made some 
transfers between December 1938 and May 1939, to persons named as 
legatees in his will, some of such transfers being declared to be ‘‘in lieu 
of’’ and ‘‘in payment of’’ bequests made to them. 

It was held that the transfers in question were made in contemplation 
of death and were includible in the decedent’s gross estate. Apparently 
in making such transfers he had the provisions of his will in mind. 


Disposition of Speculative Holdings 


Matter of Arthur L. Carns, New York Surrogate’s Court, Westchester County, 
113 N. Y. Law Journal 47, January 4, 1945 


The petitioners sought construction of paragraph second of article 
‘‘Twelfth’’ of decedent’s will which read as follows: 

‘‘T hereby authorize my said executors and trustees, in their discre- 
tion, to retain any or all of the real estate, stocks, bonds, mortgages 
speculations, speculative positions, engagements or contracts, or other 
interests or property of any nature of which I may die seized, possessed 
or have any interest in, and I direct that they shall not be held 
responsible for any loss, either of principal or income, that may occur, 
by reason of their retention of such investments, but I request them to 
liquidate any such speculative holdings whenever they think best and 
in the course of about two years. I direct them to invest and reinvest 
my residuary estate as well as the proceeds of any investments or specu- 
lative holdings temporarily retained, when realized upon, in such 
securities as are authorized by law as legal investments for trust funds.’’ 

The testimony showed that decedent always separated his holdings 
into what he termed ‘‘Speculative Holdings’’ or ‘‘Speculative Accounts”’ 
and ‘‘Investment Securities’’ or ‘‘Investment Accounts,’’ and that the 
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securities or accounts which were speculative were disposed of within 
two years after his death, in accordance with the mandatory provisions 
of the above quoted paragraph of the will. Other securities, not legal 
for the investment of trust funds, were retained by the executors and 
trustees since the death of the decedent in October, 1931. 

It was held that the latter securities were not included in or con- 
sidered by the testator as speculative holdings as referred to in the above 
quoted paragraph of the will. It was further held that the testamentary 
direction relating to reinvestment required that the executors and 
trustees invest all funds realized from the liquidation of any and all 
assets in legal securities. It was also further held that the words 
‘‘temporarily retained”’ related only to so-called speculative ‘‘holdings’’ 
and not to any other estate assets. The period during which the 
fiduciaries could retain assets other than the aforementioned speculative 
holdings, by the terms of the will, rested in their sound discretion. The 
exercise of such discretion was subject nevertheless, to the broader 
requirement imposed upon all fiduciaries of such diligence and prudence 
as prudent men of sound, discretion and intelligence in such matters 
employed in like affairs of their own. 


Beneficiary Entitled to Payment of Fixed Sum of Principal 


Deemer v. The President, Directors and Company of the Farmers Bank 
of the State of Delaware, Delaware Court of Chancery, New Castle 
County, November 8, 1944 


Decedent testate by his will provided that trustees pay decedent 
testate’s brother for life the sum of $500 of the principal of the trust 
fund of $10,000 until the principal was entirely exhausted, and the 
remainder to go to other designated beneficiaries upon the death of 
decedent testate’s brother prior to entire exhaustion of the fund. 

It was held that the life beneficiary was entitled to the fixed sum of 
$500 yearly, notwithstanding the fact that the trust fund upon the death 
of the decedent testate amounted to $5474.00 instead of $10,000 as stated 
in the will. 


Payments By Trustee Out of Income to Reduce Principal of 
Mortgage for Taxes and Repairs Properly Chargeable to Income 


Berkshire Trust Co. v. Booth, Supreme Judicial Court of Massachusetts, 58 
N. E. Rep. (2d) 161 

Appeal by the administratrix of a beneficiary from a decree allowing 

the final account of the trustee under decedent’s will. Trustee had been 

authorized by Probate Court to mortgage real estate, the trust consisting 
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solely of real estate, in order to refinance existing mortgages given to 
obtain funds for repairs and taxes. There was no appeal taken from the 
decree of the court and beneficiary subsequently assented to five prior 
accounts showing payments made by trustee in reduction of mortgage. 

It was held that there was no error in charging to income certain 
payments on the principal of the mortgage on trust real estate in com- 
pliance with the terms of a direct reduction mortgage, inasmuch as they 
were paid in accordance with a decree of the Probate Court to which the 
beneficiary had assented. It was further held that there was error in 
allowing a reserve for 1942 real estate taxes inasmuch as it was for the 
full year’s taxes which should have been apportioned as of date of 
death of beneficiary between his estate and those who then came into 
remainder interests. 

The items showing payments to counsel for defending allowance of 
first five accounts against petition to reopen them were properly allowed 
as expenses incidental to administration of the trust estate, and were 
properly charged to income account. 


Presumption That Heirs of Decedent Intestate Are Alive Continues 


Where Heirs Had Been Heard From Three Years 
Before Death of Decedent 


Allen v. Mazurowski, Supreme Judicial Court of Massachusetts, 57 N. E. 
Rep. (2d) 544 

Decedent, a resident of the United States, died in Massachusetts in 
1942. He had a wife and three children in Poland, from whom he 
had not heard since October 1939, at which time Germany invaded 
Poland. Prior to October 1939 decedent had communicated with his 
wife, but since then there was no way of ascertaining whether decedent’s 
family was still living. The public administrator of decedent’s estate 
had in his hands a balance of $2,106.14 for distribution. He filed a 
petition for distribution to the Treasurer and Receiver General of the 
Commonwealth on the ground that the names, residences and relation- 
ship of the heirs were unknown, pursuant to provisions of G. L. (Ter. 
Ed.) ¢. 194, see. 10. Counsel retained by the Alien Property Custodian 
on behalf of decedent’s wife and children however, contended that a 
decree should be entered distributing the balance to them with direction 
for its deposit in a savings bank for their benefit under the provisions 
of G. L. (Ter. Ed). ¢. 206, sec. 25. 

It was held that the distribution should be ordered to the decedent’s 
wife and children, and the money deposited in a bank for their benefit in 
the name of the judge of the probate court pursuant to provisions of 
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G. L. (Ter. Ed.) ¢. 206, sec. 25-27. The court further held that the case 
was not one in which a person died leaving no known heirs. It was of 
the opinion that heirs were in existence inasmuch as they had been heard 
from three years before the death of the decedent, and there being no 
proof of actual death, the presumption that they were living at the 
death of the decedent continued until the contrary was shown, and as 
presumptively living they were entitled to share in the estate of the 
decedent. 


Resulting Trust of Realty Not Created by Oral Agreement to Give 
Mortgage in Default of Payments on Note 


Womanck v. Madison Drug Co., Supreme Court of Florida, 20 So. Rep, 
(2d) 256 

An employer became accommodation indorser on note to bank by 
which an employee and his wife as makers procured money for the 
purchase of property. Subsequent to the procurement of the money and 
title to property had passed to the makers, they orally agreed that if 
they were unable to make payments on the note they would give accom- 
modation indorsee a mortgage on the property. Later the employer 
was compelled to make payments on the note. Employer thereupon 
brought suit against employee and his wife to establish a resulting trust 
or to obtain specific performance of an agreement to execute a mortgage 
on the property. 

It was held that a resulting trust was not created under the cireum- 
stances aforementioned. ‘‘A resulting trust must arise, if at all, at the 
instant the deed is taken and the legal title vests in the grantee. The 
employer had to pay his share of purchase price, or bind himself to 
the seller by an absolute agreement to pay it. No oral agreement, and 
no payments made after title was taken would create a resulting trust, 
unless transaction was such at moment title passed that trust would 
result from transaction itself. The court also held that the allegations 
of the employer’s bill of complaint were too indefinite to show a case 
for specific performance. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Transfers Made by Order of Court In Estate of Incompetent Held 
Subject to Estate Tax 


City Bank Farmers Trust Company v. Collector of Internal Revenue 
Supreme Court of the United States, No. 294, January 29, 1945 


Decedent died intestate in 1935. For nine years she had been 
incurably insane. In 1926 an adjudication of incompetency was entered 
by the Supreme Court of the State of New York, and a committee was 
appointed to care for her property, which consisted of income-producing 
realty and personalty. During the period of five years prior to the 
adjudication, her annual income from all sources had averaged $300,000. 
She was over 70 years of age but in good physical health. Prior to 
decedent being declared incurably insane, she allowed a specified yearly 
sum to her two daughters and tto a needy sister, from her own very 
considerable estate. After the adjudication of insanity, the court 
having jurisdiction of her estate ordered a much larger amount to be 
paid to the daughter and the guardian of decedent’s three grandsons, 
children of a deceased daughter. The payments were based on referee’s 
report that decedent would die intestate; that the daughters and their 
issue would be her only heirs at law; and that if she were in possession 
of her mental faculties ‘‘she would desire that the allowance fixed be 
made,’’ though no claim was made that it was necessary for their 
support. Payments were also ordered to be made to decedent’s brothers 
and sisters, who were destitute and in need of maintenance. 

It was held that the part of the amounts allowed by the court to be 
paid to the daughter and to the guardian of the grandsons, during 
decedent’s incompetency, equal to the amounts allowed by her prior to 
the adjudication, is not includible in decedent’s estate, but the amount 
over and above such amount is includible in decedent’s estate as a 
transfer in contemplation of death. The applicable test is that stated 
in United States v. Wells, 283 U. S. 102. This is whether the thought 
of death is the impelling cause of the transfer. As respects the 
descendents of the decedent, it would seem clear enough that there was 
no dominant motive for the transfer other than the thought that, as they 
would inherit her estate, and as there was a large accumulation of 
unneeded income, ithey might as well receive substantial portions now 
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as await her death to enjoy their inheritance. The fact that these 
beneficiaries did not stand in need of the money, the fact that the increase 
granted at the second hearing was made retroactive, and that the past 
instalments were paid in a lump sum, the arguments of counsel in both 
hearings that the only reason for granting the allowances to decedent’s 
descendants was that they inevitably would divide her estate amongst 
them, and the recitals of the court orders, to which reference has been 
made, all go to confirm, rather than to undermine the Commissioner’s 
determination that the transfers were made in contemplation of death. 

It was further held that payments to the brother and sisters were 
obviously current payments for maintenance and support and not on 
account of any share in decedent’s intestate estate, and are not includible 
in decedent’s gross estate for taxation purposes. 


Gifts of Paid-Up Insurance Policies Held Made In Contemplation 
of Death 


Estate of William Maxwell, U. S. Tax Court, T. C. Memo. 


The decedent, William Maxwell, had created an irrevocable trust in 
1935 to which he transferred six paid-up life insurance policies on his 


life aggregating over $274,000 face value. The irrevocable trust was 
created on December 19, 1935, at which time the decedent was 73 years 
of age. Shortly before creating the trust the decedent had consulted his 
physician because of shortness of breath. This condition was thought 
attributable to bronchitis suffered in 1928 and 1933, which grew pro- 
gressively worse and reached a severe stage in 1937, at which time the 
decedent was treated with oxygen. In July, 1937, it was found that he 
was also suffering from advanced pulmonary emphysema, which he had 
had for several years. Notwithstanding his physical condition the 
decedent was not discouraged over his health nor worried about his 
condition. The decedent died on July 27, 1939 and his death was caused 
by an infection not related to the other physical ailments which had 
existed. : 

It was held that the physical condition of the decedent at the time 
of the gifts was such that his thoughts were associated with death, which 
was the motive in making the gifts. Furthermore, it was pointed out 
that the decedent had executed his will a few months after making the 
gifts. The same beneficiaries were designated in the will as were named 
. under the trust, indicating that the creation of the trust was in the 
nature of a testamentary disposition. Upon failure of the executor to 
prove any ‘‘living motive’’ upon the part of the decedent, the gifts 
were held to have been made in contemplation of death and the proceeds 
of the insurance policies were included in the decedent’s gross estate for 
federal estate tax purposes. 
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Annuity Not Taxable Notwithstanding Decedent’s Possible 
Reversionary Interest 


Estate of William F. Hofford, U. S. Tax Court, 4 T. C., No. 66 


In 1937, decedent then 73 years of age and in very good health 
purchased a life annuity for his wife who was much younger than 
decedent. The annuity took effect immediately upon purchase. The 
agreement provided that if the wife should predecease the decedent 
before she had received amounts equal to the single premium, such 
balance would be paid to decederit unless, under a power given to the 
wife in the instrument to change the beneficiaries, she had designated 
otherwise. This power was never exercised. The decedent had paid 
$25,000 for the annuity which paid $98 monthly. At the attained age 
when the annuity was purchased, the wife had a life expectancy of 23.81 
years. 

It was held that when the value of the life estate in the annuity is 
deducted, there is nothing left of either principal or interest. Decedent 
did not purchase the annuity in contemplation of death. Decedent’s 
wife’s interest in the annuity policy was irrevocable and complete on 
the date it was issued and the money which decedent expended for it 
was not a transfer ‘‘intended to take effect in possession or enjoyment 


after decedent’s death’’ and the amount of the single premium which 
decedent paid for such annuity policy is not includible as a part of 
decedent’s gross estate under section 811 (c), Internal Revenue Code. 
Helvering v. Hallock, 309 U. S. 106, not applicable. 


Transfer Held Subject to Estate Tax Where Beneficial Interests 
Did Not Vest Until Death of Decedent 


Central Hanover Bank and Trust Company v. Nunan, U. S. District Court, 
Eastern District of New York, Civil No. 3204. 


By an indenture dated January 3rd, 1928, the decedent placed in 
trust a substantial amount of property. Under the terms of the trust 
the trustee was directed to pay the net income from the corpus to the 
decedent during her lifetime and, upon her death, to pay the net 
income to her sister for life. Indenture further provided upon the death 
of the grantor’s sister, or if grantor’s sister, predeceased the grantor, 
then upon the death of the grantor to transfer and pay over the . 
principal of said trust fund as the grantor may, by her last will and 
testament, appoint, and in default of such appointment, the same shall 
constitute and be disposed of as a part of the estate of the grantor. 
The decedent died on April 4th, 1939, leaving a last will and testament, 
dated July 27th, 1932, which was duly admitted to probate, by which 
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she disposed of the corpus of the trust. The executor, in its federal 
estate tax return, excluded from the decedent’s gross estate the value 
of the sister’s life estate. 

The statute involved was amended by Revenue Act, June 6, 1932, 
Chapter 209 Section 803 (a), 47 Stat. 279, 26 U.S. C. A. 811 (¢) so as 
to add to the gross estate any interest of which the decedent has made a 
transfer by trust or otherwise. That amendment, however, has been held 
not to be retroactive, and questions of taxability must be determined on 
the basis of the statute as it existed in 1928, when the trust was created. 
Hassett v. Welch, 303 U. S. 303. 

It was held that under the trust instrument in this case the settlor 
had continued control of the trust property, and until death the sister 
took nothing. Her entire estate passed upon her death, and is taxable. 


Transferee of Gift Personally Liable for Gift Tax 
Evelyn N. Moore v. Commissioner of Internal Revenue, U. S. Circuit Court 
of Appeals. Second Circuit, No. 3. January 18, 1945. 


This is an appeal from the Tax Court of the United States which 
imposed a tax of $104,864.73 upon Evelyn N. Moore, a transferee of her 
husband, Edward S. Moore, for a deficiency to that amount in gift taxes 


due from him in the year 1935. During the year 1935 Edward S. Moore 
made taxable gifts of securities to Evelyn Moore of the value of $410,500. 
On March 11, 1936 he filed a gift tax return with the Collector and paid 
the amount of the tax therein shown to be due. Although the donor has 
always been financially able to satisfy any deficiency in gift taxes for 
1935 the Commissioner never made an assessment against him with 
respect to his liability for gift taxes for that year but assessed the taxes 
against his transferee, in spite of the fact that the three-year statutory 
period for determining any -deficiency against him had expired on 
March 11, 1939. On February 20, 1940 the Commissioner sent a notice 
to Evelyn Moore of her alleged liability as a transferee of the property 
of her husband, and assessed the deficiency of $104,864.73 accordingly. 

It was held that where notice of transferee liability is given within 
one year after the time of the expiration of the three-year period of 
limitation as to the transferor, it is timely. Under Section 526 of the 
1932 Revenue Act, the transferee of a gift is personally liable for gift 
tax thereon, to the extent of the value of the gift. The tax in the present 
ease was payable by the donor on March 15, 1936; the personal liability 
of the donee arose at that time and the interest would run from that 
date. There is nothing in the statute to indicate that the continuance of 
the donge’s liability would depend upon the existence of the donor’s 
liability or that the donee’s liability would terminate as soon as the 
donor’s liability became barred. On the contrary, since Congress gave 
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an additional year after expiration of that period of limitation against 
the donor in which to assert the donee’s liability in transferee proceed- 
ings, it seems evident that her liability was meant to continue after the 
statute of limitations had barred assessment against the donor. 


Charitable Transfers for Political Purposes Not Deductible in 
Computing Estate Tax 


James Marshall v. Commissioner of Internal Revenue, U. S. Circuit Court 
of Appeals, Second Circuit, No. 49. ; 


The question raised by this appeal from a decision of the Tax Court 
determining a deficiency in estate taxes on the part of the Estate of 
Robert Marshall, deceased, to the amount of $322,772.15 is whether the 
Commissioner of Internal Revenue and the Tax Court were right in 
holding that certain bequests in trusts made by the will of Robert 
Marshall were not deductible as bequests for charitable, scientific or 
educational purposes when computing the amount of the estate subject 
to estate taxes. The will provided for the creation of three different 
trusts, with the trustees authorized to draft and promote legislation to 
carry out the purposes of the trusts and to form corporations, if. deemed 
advisable, to carry out such purposes. The three trusts were referred 
to respectively as the ‘‘Economic Trust,’’ the ‘‘Civil Liberties Trust’’ 
and the ‘‘ Wilderness Trust.’’ The ‘‘Economic Trust’’ provided for the 
education of the people to the necessity and desirability of the organiza- 
tion of labor unions and the promotion of an economic system ‘‘ based 
upon the theory of production for use and not for profit’’ and authorized 
the trustees in furtherance of such objects to draft bills and use all 
lawful means to have the same enacted into the law of the various 
States and by Congress. The ‘‘Civil Liberties Trust’’ contains similar 
provisions, as does the so-called ‘‘ Wilderness Trust.’’ 

It was held that these provisions show that the amounts bequeathed 
in trust were not ‘‘to be used exclusively for charitable, scientific, or 
educational purposes’’ and that therefore were not under Section 812 (d) 
of the Internal Revenue Code deductible from the value of the gross 
estate for estate tax purposes. Moreover, the trustees are authorized 
to organize corporations to hold the trust fund for the purposes specified 
in the trusts and it cannot be denied that such a corporation would not 
be one which would be ‘‘organized exclusively for charitable, scientific, 
or educational purposes,’’ or a corporation ‘‘no substantial part of the 
activities of which is carrying on propaganda, or otherwise attempting, 
to influence legislation.’’ The power to form a corporation which would 
not be entitled to a deduction, if the bequests had been made to it 
directly precludes a deduction by the estate. Such a power would be 
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a ready means for evading estate taxes. The provision of Section 812 (d) 
that in order to render the corpus of the trust deductible it must ‘‘be 
used exclusively for charitable, scientific or educational purposes”’ surely 
is not complied with when the trustees under a will are empowered to 
turn over the trust res at any time to a corporation which would have 
been subject to estate taxes if it had taken directly under the will. 


Paramount Claim for U. S. Taxes 


Mercantile Trust Company v. Collector of Internal Revenue, U. S. District 
Court, Maryland. 


Suit was filed to quash notices of lien and warrants of distraint laid 
by the Collector against a trustee upon income belonging to a beneficiary 
to enforce collection of taxes against him where the trustee claimed the 
protection of a decree of the state court by the terms of which the 
income was to be held as a spendthrift fund free from the claims of 
creditors. 

It was held that the income from such trust in the hands of the 
trustee and payable to such beneficiary may validly be subjected to the 
claim of the government under the provisions of Code Sec. 3670, there 
being no distinction for tax purposes between spendthrift trusts estab- 
lished by a donor and those established or upheld by statutes or judicial 
decisions. The Court further held that the Collector’s proceedings to 
collect were not made ineffective because the trust property was in 
““eustodia legis’’ by the state court. 


Gifts of Future Interests 


Ella F. Fondren and the Estate of W. W. Fondren v. Commissioner of Internal 
Revenue, Supreme Court of the United States, No. 88. January 29, 1945. 

Gifts were made in 1937 by donors, husband and wife, to seven 
irrevocable trusts for the benefit of donors’ minor grandchildren. The 
donors retained no beneficial interest in the estates. Each instrument 
named the donor, W. W. Fondren, as trustee, and Ella F. Fondren, the 
other donor, as successor trustee. They reserved the right as donors to 
remove any trustee, except Mr. Fondren, and to name successor trustees. 
Subject to these reservations the trustee was given substantially com- 
plete control. 

The trusts’ stated purpose was ‘‘to provide for the personal comfort, 
support, maintenance, and welfare’’ of the grandchildren. But from 
the explicit recitals of the instruments, as well as the evidence including 
a stipulation, it is clear that the parents of each child were so situated 
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that, when the gifts were made, they were fully able to provide for and 
educate him. And from the same recitals, it is clear there was little ~ 
reason to believe that any parent would not continue so until the child’s 
majority. Accordingly, in each instance, the trust was to continue until 
the child should attain the age of thirty-five. Hence also the income was 
to be accumulated, except upon the contingencies specified, and each 
beneficiary was to receive 25 per cent of the corpus and accumulations 
at age twenty-five, 33 1/3 per cent at age thirty, and the remainder at 
age thirty-five. The trust instruments expressly provided however, 
‘‘that our grandsons shall be properly maintained, educated and sup- 
ported, and if it be necessary to use all of the income and even all of the 
corpus of the trust estate hereby created and all augmentations thereof, 
it shall be the duty of the trustee to see that this obligation shall be 
properly and reasonably discharged.’’ 

It was held that the beneficiaries did not have a right to the present 
enjoyment of the gifts, that they are of future interests, and that the 
$5,000 gift tax exclusions are not applicable. Upon the facts, further- 
more, the trusts hardly can be taken as designed primarily for the 
periods covered by the children’s minority. They did not terminate 
with the ending of that period. The graduated scale of payments, 
beginning at age twenty-five and ending at thirty-five, together with the 
prohibition of payment earlier except in case of necessity, shows 
principal concern for a period of adult life. And, from the fact that 
this would be the period when the grandchildren normally would be 
assuming family responsibility of their own, the inference well might 
be drawn that the chief purpose was to give aid and some security in 
that time. The contingent provision, in case of earlier need, cannot 
be taken therefore to represent the donors’ primary concern as expressed 
in the instruments. Cf. Fisher v. Commissioner, 132 Fed. Rep. (2d) 383, 
386. But, whether so or not, in the particular circumstances that need 
was but a contingency to be realized, if at all, in the future. And, until 
realized, the contingency stood squarely in the way of any child’s 
receiving a single dollar from the fund. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


ISCUSSING the future of in- 
terest rates, the Bankers 
Trust Company calls attention to 
the fact that the cost of carrying 
the national debt is an important 
and controlling consideration. 

In its review of “United States 
Government Securities and the 
Money Market,” the Bankers 
Trust observes that a rise in the 
public debt to around $300 billion 
would involve -annual interest 
charges of $6 billion, if the aver- 
age rate of interest paid were 
maintained at 2 per cent. And if 
the debt is to be amortized at the 
rate of but 1 per cent per annum, 
then the total debt service charge 
will mount to $9 billion yearly. 

“Confronted with that situa- 
tion,” it is concluded, “the Govern- 
ment would have to oppose any 
advance in interest rates as an ad- 
ditional burden on already heavily 
burdened tapayers.” 

Obviously, the necessity for a 
high degree of stability in interest 
rates also arises.out of the enor- 
mous debt that has been created 
and the large Government bond 
holding of banking institutions. 
For if Government bond prices 
were to experience wide fluctua- 
tions, both the Treasury and the 
banking system would at once be 
faced with a serious problem of 
adjustment. Therefore, in order 


to preclude the possibility of un- 
necessary liquidation and market 
disturbances, it is essential that 
confidence in Government security 
prices be maintained. 

All in all, the enormous war debt 
has created a situation which has 
emphasized the necessity of pre- 
venting the wide movements of in- 
terest rates which have been wit- 
nessed in our economy in the past. 


Liquid Assets 

The Bankers Trust survey also 
notes that there has been an ex- 
pansion of $161 billion in liquid 
assets in the period from June 30, 
1939—just prior to the outbreak 
of the war, to the close of last 
year. ‘These liquid assets, owned 
by individuals and non-financial 
business concerns, comprise bank 
deposits, currency and Govern- 
ment securities. Some $71 billion 
of this gain was in bank deposits, 
$18 billion in money in circulation, 
and the remaining $72 billion in 
additional holdings of U. S. Gov- 
ernment securities. The gain in 
liquid assets in 1944, alone, was. 
$51 billion. 

Mention should be made of the 
fact that these figures omit cer- 
tain other liquid assets such as 
cash surrender values of insurance 
policies, readily marketable secur- 
ities (other than U. S. Govern- 
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ment), and sundry other claims 
which could be quickly converted 
into cash. Furthermore, indi- 
vidual indebtedness has been cut 
sharply since the start of the war. 

Liquid assets at the disposal of 
individuals will be of unprece- 
dented proportions by the time 
the war is over. And these accu- 
mulations represent a volume of 
purchasing power which exceeds 
our productive power over any 
short period of time. If spent at 
once, there would be an unfavor- 
able impact on both the price level 
and fiscal policy. On the other 
hand, if this purchasing power is 
spent prudently over a long period 
of time, it could contribute sub- 
stantially to the maintenance of 
stable business activity at a high 
level. 


The outcome, naturally, partly 
depends on whether reconversion 
can be effected expeditiously, so 
that a rapid increase in the pro- 
duction of civilian goods can ac- 
company initial peace-time de- 


mands. On the spending side of 
the equation, it seems reasonable 
to believe that a good amount of 
the currency held in reserve by in- 
dividuals will be used to meet de- 
ferred demands and that some 
Government securities will be re- 
deemed for this purpose. How- 
ever, it also is likely that a large 
proportion of War Bonds will be 
held for continued investment. 
And, in this connection, the pursu- 
ance of a sound fiscal policy by the 
Government could help consider- 
ably by inspiring confidence and 


restraining inflationary influences. 


THE BANKING LAW JOURNAL 


Insurance Company 
Investments 

More than 70 per cent of new 
investments made by life insurance 
companies in 1944 were in U. S. 
Government obligations. Gross 
purchases of these obligations ac- 
cording to the Institute of Life 
Insurance, were $7,585,000,000. 
Purchases of other securities and 
mortgages totalled . $3,096,000,- 
000. Much of this volume of pur- 
chases represented a reinvestment 
of funds, since the total gross in- 
vestment of $10,681,000,000 was 
almost two and one-half times the 
life companies’ premium income. 

Net increases in U. S. Govern- 
ment securities for the year 
amounted to $3,681,000,000, and 
at the end of °44 aggregate hold- 
ings of U. S. Governments stood at 
$16,413,000,000. On the other 
hand, holdings of other securities 
and mortgages during the year 
showed a net decline of $112,000,- 
000; the amount of these holdings 
was $19,425,000,000 at the year- 
end. 


Holdings of industrial securi- 
ties, in the amount of $10,337,- 
000,000 were only _ slightly 
changed from the previous year’s 
total, as purchases were offset by 
refundings, maturities and _ re- 
placements. In fact, life company 
investments in this category were 
only $213,000,000 above the total 
reported at the start of the war. 

Noteworthy was the sharp re- 
adjustment in holdings of state, 
county, municipal and foreign se- 
curities. These holdings, which 
were reported at $2,405,000,000 
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at the close of the year were down 
8 per cent from 1943. Holdings 
of mortgages at the end of the 
year were $6,683,000,000. Mort- 
gage investments were some $225,- 
000,000 above the level at the 


start of the war, largely reflecting 


the financing of housing for war 
needs, especially FHA projects. 
Foreign Exchange 

Only when the international ac- 
counts of Great Britain have been 
balanced, and the problem of 
frozen sterling debts abroad has 
been solved, will it be possible to 
stabilize the pound sterling on a 
permanent basis. This is the con- 
clusion of Dr. John T. Madden of 
the Institute of International 


Finance, in its latest bulletin “The 
Post War International Financial ; 


Position of Great Britain.” 

The immediate postwar years, 
it is observed, will be the most dif- 
ficult period for Britain. Not only 
will she -then be confronted with 
the problem of converting her 
economy from war to peacetime 
operations, but she will also ex- 
perience the urgent need of con- 
structing a large number of dwell- 
ings, repairing damaged buildings 
and creating a number of public 
buildings which have been de- 
stroyed by the war. There will 
also be a great need for machinery 
and equipment, some of which will 
have to be imported from the 
United States. 

“Great Britain,” states the bul- 
letin, “will have full employment 
during the first peacetime years, 
but by far the greater part of the 
industrial output will not be avail- 
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. To prepare for peace- 

time reconstruction 
America needs men and women who 
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language at Berlitz. 
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able for export.” And since Great 
Britain will have to import large 
quantities of raw materials, food- 
stuffs, machinery and equipment, 
she is bound to have a large for- 
eign trade deficit for the first two 
or three years following the end of 
the war. This will further increase 
her already great international 
short-term indebtedness. 

It is not yet apparent how much 
of the excess of exports over im- 
ports will have to be financed. 
Some part of the adverse trade 
balance, however, will probably be 
paid for with the gold and dollar 
balance held by the British 
Treasury. 

Some assistance may be forth- 
coming, it is noted, from this Gov- 
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A book that provides in one volume 
a Complete Banking Library 


GLENN G. MUNN’S 


ENCYCLOPEDIA 


of Banking and Finance 


An indispensable work of reference for the banker, 
broker, business man or student 





ERE is a book that contains 865 
pages and over 3500 terms relating 
to money, credit, banking practice, 
history, law, accounting and organiza- 
tion, foreign exchange, trusts invest- 
ments, speculation, markets and broker- 


age. 

With this convenient volume on your 
desk you are in a position to answer 
any question which may arise pertain- 
ing in any way to banking, investment 
or finance. All market terms and 
operations are carefully described. 

An important feature is the bibli- 

flography given at the end of each term, 
referring the reader to sources of addi- 
tional information on any subject in 
which he is particularly interested. 
Why not examine a copy at your own 
desk at our risk? 
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{ Munn’s Encyclopedia of Banking and | 
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4 or return the book. 1 
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ernment and Canada. In this con- 
nection, the repeal of the Johnson 
Act, the cancellation of the inter- 
allied debts incurred during World 
War I, and a prompt and equit- 
able settlement of Lend-Lease ob- 
ligations, would benefit Great 
Britain. Also the establishment 


of International Monetary Fund, 
as provided for by the Bretton 
Woods agreement, would permit 
Britain to draw upon the resources 
of the Fund during the reconstruc- 
tion period. 


Business Forecast 


Regardless of the early ending 
of the European War, a high level 
of business activity is forecast for 
1945 by the Department of Com- 


merce, 


An article in the Department’s 
“Survey of Current Business,” 
notes that the end of the war in 
the west will release a great deal of 
the tension under which our econ- 
omy has been operating, and that 
there would simultaneously occur 
a substantial curtailment of gov- 
ernment war expenditures. This 
later development would free a 
considerable measure of the na- 
tion’s resources and would open 
the way to partial reconversion on 
a sizable scale. 

Of course, such a change means 
a decline in production volume and 
employment. However, as long as 
the war in the Far East continues, 
it is remarked, government expen- 
ditures will remain high. Such 
expenditures, coupled with the de- 
ferred demand for both consump- 
tion and capital goods, are ex- 
pected to assure favorable business 
volume. 

Military requirements in the 
coming months, it is predicted, will 
largely be conditioned by attrition 
in the battlefields and military ex- 
perience affecting the various 
types of combat weapons. Such 
factors are certain to cause many 
revisions in production schedules 
but “continuing large government 
expenditures will insure produc- 
tion and income in the same mag- 
nitudes as in 1944.” 





(ae ear oR eg re a ne —— 


ee 














What you do with your money 
can wreck you (and your Uncle Sam) 





Buy, buy, buy! Foolish people are doing it, overdoing 
it. But sensible folks know that with every need- 
less purchase—or every time you patronize a black 
market or buy above ceiling—you do your bit to 
force prices up all along the line. That’s the way 
inflation gets a boost. 





Save, save, save! That’s the way to make America 

good for the boys to come home to. Pay up debts, 
ut money in life insurance, savings bank, War 
onds. Every cent you save now helps to keep 
trices down—and when the war is won you'll 
ave use for that nest egg you’ve laid away. 


ftcan happen here—again! Today, with fewer goods 
in the stores while incomes are high, the danger 
of inflation is greater than ever. Inflation is always 
followed by depression. What can you do to head 
off another depression? Buy nothing you do not 
really—really—have to have... today. 





A home of your own, a better cians a real vacation, 
something to retire on—these are things worth 
saving for. Store up your money now while prices 
are high. There’s a time to splurge and a time to 
save: today, while money’ 's coming in, is a good 
time—the right and patriotic time—to SAVE! 


1. Buy only what you really need. 


2. When you buy, pay no more than ceiling 


4 THINGS TO DO 


prices. Pay your ration points in full. 


3. Keep your own prices down. Don’t take 


To keep prices down and 


advantage of war conditions to ask more 


for your labor, your services, or the goods HELP 
help avoid another you sell. 
depression 4. Save. Buy and hold all the War Bonds you 
can—to help pay for the war, protect KEEP 
your own future! Keep up your insurance. 
A United States War message prepared by the War Advertising Council; approved by the Office of War ] J Wy 
Information; and contributed by this magazine in cooperation with the Magazine Publishers of America 





‘Oh, shes OLD/ 
Almost thirty / 


Attwenty, thirty seems ancient. 

At thirty, forty is distant middle age. 

At forty, well, it’ll be a long time be- 
fore you're fifty. 

The point is that ten years ahead al- 
ways seems like a long time. Yet, ac- 
tually it passes “‘before you know it’ 

. . and you find yourself face to face 
with problems, opportunities, needs, 
that once seemed very far in the future. 


This isa good thing to remember to- 
day, when you buy War Bonds to speed 
the winning of the war. 


In ten years—only ten years—those 
bonds will bring you back $4 for every 
$3 you put into them today. 


Think of what that money may mean 
to you in 1955. An education for your 
children ...a home... maybe even re- 
tirement to the place and the life of 
your heart’s desire. 


All this your War Bonds can mean to 
you ... if you buy all you can today 
and hold them to maturity. 


It won't be long till 1955. Not half 
as long as you think. 
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